REPORTS 


CASES ARGUED AND DETERMINED, 


JUNE TERM, 1842. 


WISWELL er at v. MUNROE. 


1, A bond given to obtain an injunction in obedience to the fiat of the Chancellor 
will not operate as a supersedeas, or have the force and effect of a judgment up- 
on a dissolution of the injunction, if it describe a different judgment from that 
sought to be enjoined by the bill. 

2. When a cause is carried to the Supreme Court by writ of error and execution 
superseded by bond, the judgment of the Court below is merged in the judgment 
of affirmance of the Supreme Court. 

3. A bond executed to obtain an injunction of a judgment affirmed in the Supreme 
Court, which described only the judgment of the Court below, will not operate 
as a supersedeas, or have the effect of a judgment on a dissolution of the injunc- 
tion. 

4. Abond soexecuted as to enjoin a judgment at law, has the force and effect of a 
judgment upon a dissolution of the injunction, without any order by the Chan. 
cellor to that effect. 

5. The statute which requires the Register to certify to the law court the fact that 
an injunction has been dissolved, is mandatory only, and the failure or refusal of 
the Register to certify the fact, will not prevent the plaintiff at law from suing 
out exécution on the injunction bond. 


Apreat from the Chancery Court at Mobile. 


This was a petition filed in the Chancery Court by the ap- 
pellee, against the appellants. 

The record discloses the following facts: 

At the February Term, 1838, of the County Court of MoDdile, 
Denys Casey & Co. recovered a judgment against Charles Cul- 
lum for $4,702 44. 
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Cullum prosecuted a, writ of error to the Supreme Court up- 
on this judgment, giving Wiswell as his surety, which was af- 
firmed with damages at the January Term, 1839, and an exe- 
cution issted against Cullum and Wiswell on that judgment. 

Cullum then filed his bill in Chancery, setting forth the ren- 
dition of the judgment in the County Court, its affirmance in 
the Supreme Court, the execution thereon, and, for causes set 
forth in the bil], prayed an injunction against the plaintiff in 
the judgment. The jiat of the Chancellor is, that an injunc- 
tion shall issue according to the prayer of the bill, upon bond 
being executed, &c. 

The bond was executed by Cullum and Munroe, as his sure- 
ty, and recites the judgment of the County Court alone, making 
no reference to the affirmance in the Supreme Court. The 
condition is, “ Now, therefore, if the said Cullum shall pay and 
satisfy all damages that the said Casey & Co. shall sustain by 
the wrongful suing out of said injunction, and abide such de- 
cree as shall be made in thé premises, then this obligation to be 
void,” &c. 

At the fall term of 1839 of the Chancery Court, this bill was 
dismissed by Chancellor Peck for want of equity. From this 
decree Cullum prosecuted a writ of error to the Supreme Court, 
and at the July Term, 1840, of that Court, the cause was re- 
versed and remanded; and at the May Term, 1841, of the 
Chancery Court a decree was again rendered dismissing the 
bill, and declaring that the “injunction bond have the force 
and effect of a judgment;’’ which was ordered to be certified 
to the court of law. 

Thereupon Munroe, the surety in the injunction bond filed 
his petition, setting forth the above facts, and insisting that the 
injunction bond was not taken pursuant to the fiat of the Chan- 
cellor, and therefore did not operate as a supersedeas or in- 
junction of the proceedings at law, because the judgment 
described in it was a judgment of the County Court, and not 
of the Supreme Court, as shown by the bill; that Wiswell was 
solvent, and that there was a judgment against him in the 
Supreme Court, upon which he was fixed. 

The prayer of the petition is, that all further proceedings on 
the injunction bond be suspended, and the certificate hereto- 
fore made be recalled. 
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Upon this petition the Chancellor made an order, granting 
the prayer of the petition, on condition that bond be executed, 
&e. 

At the April Term, 1842, of the Chancery Court at Mobile 
the following decree was made: 

“Tn this case, on an examination of the records referred to 
in the petition, I find the allegations of the petition to be true in 
fact, and am of opinion that the petitioner, Hugh Munroe, is 
entitled to the relief he seeks. It is therefore ordered by the 
Court, that the order and decree pronounced at the last Term, 
in the case of Cullum v. Casey and others, as stated in the peti- 
tion, be modified and annulled, so far as said order and decree 
gives the force and effect of a judgment to the injunction bond, 
and that the certificate, certifyingthe said order and decree, be 
revoked to the same extent, and this order be certified,”’ &c. 

At the same Terin, Wiswell filed an affidavit, praying a re- 
hearing of the petition of Munroe, alledging that by the mis- 
take of his counsel he was not heard. 

Wiswell afterwards filed his answer to the petition, insisting 
that the injunction operated on the judgment of the County 
Court, and that such was the effect of the order of the Chan- 
cellor. He further insists that the decree giving to the bond 
the force and effect of a judgment was a final decree, and could 
only be examined, if at all, upon a bill of review. He refers 
to, and makes a part of his answer, the proceedings in the Chan- 
cery suit. 

Upon the hearing, the Chancellor affirmed the decree previ- 
ously made on the petition, setting aside so much of the decree 
of a former Term as declared that the injunction bond should 
have the force and effect of a judgment. 

From this decree the defendants prayed and obtained an ap- 
peal, on condition of executing bond, &c. 

The bond was executed by Wiswell, with Moses Waring as 
his surety. 

The errors assigned are— 

1. The petition should have been dismissed. 

2. The relief sought for by the petition should not have been 
granted. 

3. The injunction bond was valid and should have been en- 
forced. 
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Mr. Darean, for appellant. 


The only remedy to obtain the relief sought was a bill of re- 
view. [2d Smith’s Ch. P. 50; 1 Hoff. C. P.; 7th Paige 382.] 
But the relief here sought could not be granted by bill of re- 
view, as this is not what is meant by anerror apparent on 
the face of the decree ; and the bond executed by the appellee, 
as the surety of Cullum, was a substantial, if not a literal, com- 
pliance with the fiat of tite Chancellor, as the judgment of the 
Supreme Court merely affirmed the judgment of the County 
Court. 

The parties to the bond are estopped from denying that there 
was such a judgment as they have described in it; especially 

-as the bond produced the effect it was designed to have. [9th 
Cranch, 36.] 

The petition was a motion to alter a decree; it was not a 
bill—and, therefore, all persons who were parties to, or had an 
interest in the decree, and the cause in relation to which the 
motion was made, can appeal from the order or decree grant- 
ed thereon. 


CAMPBELL, contra. 


The appeal is prosecuted by Wiswell and Cullum, as ap- 
pears by the appeal bond, citation, &c. These persoris were not 
parties to the proceedings in the Court of Chancery, and are 
not properly before this Court. Casey & Co. alone have an 
interest in this bond, and Wiswell had no right to intervene, and 
should not have been heard by the Chancellor. The appeal 
should therefore be dismissed. Munroe was not precluded by 
the decree of the Chancellor from an inquiry into the effect of 
his bond. ‘ The bond, though connected with the cause, is not 
a part of the decreee, but a mere security for its performance, 

_ and, therefore, collateral to it. Being collateral to the decree, 
and forming no part of it, a bill of review would not lie on ac- 
count of the declaration of its legal effect by the Chancellor. 

The validity of the bond on the part of the surety cannot be 
examined in this Court, until it has been directly brought be- 
fore the Court below for adjudication. 

The cases in which a bill must be filed, or the parties can 
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have relief by petition, are not always distinguishable ; much 
depends on the circumstances of the case, and much is left to 
the discretion of the Chancellor. [10th John. Rep. 530; 2d 
Paige, 26. } 

The cases in which a decree may be corrected, on petition, 
are numerous. [12th Vesey, Jr. 458; 7th Paige, 382; Coop- 
er, 134; 4th Mad. 464.] 

This is not a decree settling the equities of the parties, but 
relates to the execution of the decree, and is within the control 
of the Court at any time. The persons who can file a bill of 
review are parties to the suit, or privies in title or estate. 

In Admiralty proceedings a stipulator cannot prosecute an 
appeal or writ of error. [1 Gal. 227; 1 Mason, 431.] 

Where one is interested in a single question, not affecting 
the merits of the decree, petition is the appropriate remedy. 
As to the effect of the bond executed by Wiswell, it is clear 
that the judgment of the Court below is merged in the judg- 
ment of this Court, and that all subsequent proceedings are 
founded upon it. The Clerk of the Court below is the minis- 
terial officer of this court, and acts upon the evidence furnished 
by it, and not upon the judgment of his own court. [5th 

Mass. 376; 4 ib. 462; 13 ib. 266; 9th Cowan, 227.] 

Is Wiswell discharged by the injunction bond? After judg- 
ment against a surety, or bail, the character of surety is at an 
end. [5th John. C. 315.] Wiswell was bound by the judg- 
ment, and could not have been received as a surety to the in- 
junction bond; it follows, therefore, that the injunction bond 
is invalid, because it does not apply to this judgment. [Har- 
din’s Rep. 315.] The case in 4th S. and P. 269, does not mil- 
_ltate against this view, as it was decided before the passage of 
- the act of 1830, authorizing the rendition of judgment against 
the sureties in an appellate court. [See,also,5 H. and J. 234.] 

If this bond is confined to the judgment of the County Court, 
nothing was enjoined, and the Court has only to look at the 
injunction to see that the judgment in the Supreme Court has * 
not been affected. 


ORMOND, J.—The facts of this case are, briefly, that 
Denys Casey & Co. recovered a judgment in the County 
Court of Mobile, against Charles Cullum ; from which the lat- 
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ter prosecuted a writ of error to the Supreme Court, with the 
appellant Wiswell as his surety, where the judgment was affir- 
med. Cullum then filed his bill in Chancery, praying an in- 
junction of the judgment at law, which was granted, and he 
thereupon gave hond, with the appellee Munroe as his surety 
The bill was dismissed—the injunction dissolved, and the in- 
junction bond directed to have the force and effect of a judg- 
ment, and that the Register certify the same, together with a 
transcript of the bond, to the court of law. 

At the succeeding Term, Munroe filed his petition, setting 
forth that in the bond executed by him as the surety of Cullum 
to obtain the injunction, the judgment to be enjoined was de- 
scribed as a judgment of the County Court instead of a judg- 
ment of the Supreme Court, in which it had been affirmed,—that 
therefore the bond did not operate as an injunction or super- 
sedeas to the judgment,—and prays a revocation of that por- 
tion of the decree which orders the bond to have the force and 
effect of a judgment. 

The Chancellor, on the hearing, set aside so much of the de- 
cree of the last Term as gave to the bond the force and effect 
of a judgment; from which Wiswell prayed an appeal, which 
was granted. 

Without, at this time, entering into an examination of the 
sufficiency of this bond, we will proceed to the consideration 
of the question, whether a decree is necessary to give to an in- 
junction bond the force and effect of a judgment after a disso- 
lution of the injunction. 

By the act of 1826, [Aik. Dig. 291,] it was enacted, “that 
every bond executed for the purpose of obtaining an injunction, 
shall, on the dissolution of the said injunction, have the force 
and effect of a judgment; and it shall be lawful for the party 
or parties whose judgment may have been enjoined, to take 
out execution against all the obligors in the bond, for the 
amount of the judgment which shall have been enjoined, to- 
gether with lawful interest thereon, and also the costs incurred 
in and about the said Chancery proceedings.’ It seems per- 
fectly clear that this is a legislative declaration of the effect of 
the bond when executed, and did not contemplate any action 
of the Court to give it the “force and effect of a judgment.”’ 
That consequence attached to it the moment the injunction 
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was dissolved. From that time the bond became, in effect, a 
judgment, upon which the party whose judgment had been en- 
joined, could immediately, and without application to the 
Court, as in the case of any other judgmefit, sue out execu- 
tion; and an order of the Chancellor, upon the dissolution of 
an injunction, that such bond should not have the force and 
effect of a judgment, would be as nugatory as his decree that 
it should have such an effect, would be unnecessary. 

These propositions are indeed so self-evident, that no argu- 
ment can make them plainer, were it not for the supposed 
change in the law, by the 6th section of the act to regulate the 
practice in the Courts of Chancery, passed January, 1841. 
[Meek’s Sup. 65.] Which provides, “that whenever an in- 
junction is ordered to be dissolved, either with or without the 
six per cent. damage, and the injunction bond is ordered to 
have the force and effect of a judgment, it shall be the duty 
of the Register to certify the same, together with the transcript 
of the bond, to the court of law, to the end that the plaintiff at 
law may have execution on the injunction bond, as well as for 
the six per cent. damage, if any be awarded.”’ 

Was it intended by the Legislature, by this enactment, to 
confer on the Chancellor the power of declaging whether a 
bond executed for the purpose of obtaining an injunction to a 
judgment at law, should have the force and effect of a judg- 
ment or not, upon the dissolution of the injunction? We think 
such was not the intention of the Legislature. 

If such an effect be given to it, it will be a repeal by impli- 
cation, of the act of 1826, previously cited, which declares 
the legal effect of these bonds. 

The well established rules of construction are, that the re- 
- peal of a law by implication, is never favored; and that it 
there be two affirmative statutes upon the same subject, the 
one does not repeal the other if both may consist together ; 
and it is the duty of Courts to seek for such a construction as 
will reconcile both. [Warder v. Arelle, 2 Wash. 282.] 

“A thing which is within the letter of the statute, is not 
within the statute, unless it be within the intention of the ma- 
kers.” [6th Bac. Ab. 385.] 

The intention of the Legislature in the passage of this act, 
is sufficiently plain. .Previous to the establishment of the 
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separate Chancery Courts, the functions of Common Law 
Judge and Chancellor being united in the same person, and 
the same person, as Clerk, having the custody of the records 
in Common Law ahd Chancery cases—upon the dissolution of 
an injunction, that fact being known to the Clerk, he imme- 
diately issued execution on the injunction bond. But after 
the separation of these Courts, some difficulty seems to have 
been felt—though certainly without any just cause as appears 
to us—in making known to the Clerk of the Law Court, the 
fact of the dissolution of the injunction. To obviate this diffi- 
culty, real or supposed, was the evident design of this section, 
which makes it the duty of the Register to certify the fact 
that the injunction has been dissolved, to the Clerk of the 
Court where the judgment was rendered, together ,with a 
transcript of the bond, that execution may issue thereon. 

It is most unreasonable to suppose that the Legislature, in- 
tending to provide against a particular evil, and providing the 
appropriate remedy, should, at the same time, intend by in- 
direction, to repeal the law which they were endeavoring to 
make more efficient. If it had been the design by that act to 
make such an important change in the law, as that injunction 
bonds should have the force and effect of a judgment, only in 
the event the Chancellor should so order and decree, it is im- 
possible to suppose it would have been left to construction, and 
be carefully wrapt up in doubtful and ambiguous phrases. 

We conclude therefore that such was not the intention of 
the Legislature, and therefore if within the letter of the law, 
is not within the statute. 

It is certainly true, that where a law is plain and unambig- 
uous it is binding on the Courts, and they cannot speculate on 
consequences. Such in our opinion is not the case here. Even 
the literal interpretation of the statute is satisfied by suppo- 
sing the terms “ordered to have the force and effect of a 
judgment,” to mean, ordered or directed by the existing law, 
to have the force and effect of a judgment. This construc- 
tion is not, in our opinion, so strained and unnatural as to sup- 
pose the Legislature intended by this ambiguous phrase to 
change the law asit had existed almost from the foundation of 
the State Government, and for the certainty and unerring pre- 
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cision of the existing law, to substitute the opinion of the 
Chancellor. 

It is laid down by C. J. Marshall, in the United’States v. 
Fisher, [2d Cranch, 342,] that where great inconvenience will 
result from a particular construction, that construction is to be 
avoided, unless the meaning of the Legislature be plain. Of 
the inconvenience to which the construction contended for 
would lead, this case affords a conclusive example. 

In the case of Boren et al v. Chisholm, [3 Ala. Rep. 513,] 
we considered the effect of a decree of the Chancellor dissolv- 
ing an injunction, and held that the right of the plaintiff to take 
out execution on the judgment at law, after a dissolution of the 
injunction, was not derived from the decree of the Chancellor, 
but was a right springing into existence upon the dissolution of 
the injunction. The Court say, “ Besides, the issuance of an 
execution upon a judgment at law, suspended by an injunc- 
tion of the Court of Chancery, cannot be said to be a proc eed- 
ing under the decree dissolving the injunction. The injune- 
tion was a prohibition to issue the execution until the Chan- 
cellor could inquire into the complaint—its dissolution cannot, 
with propriety, be said to give power to issue the execution, 
but merely removes a temporary restraint to the exercise of a 
power which exists independent of the Chancellor.”’ 

This reasoning applies with full force to the injunction bond, 
to which the statute gives the force and effect of a judgment, 
and authorizes the plaintiffs in the enjoined judgment to issue 
execution thereon. 

This right, thus given by the statute, cannot be defeated by 
the omission of the Register to certify to the law court the fact 
_ of the dissolution of the injunction. The sixth section of the 
- act of 1841, is mandatory to the Register, and does not require 
the action of the Chancellor; and it would be strange if the 
omission of the Register to perform a mere ministerial act could 
affect a right secured by law. If the plaintiff should sue out 
execution improperly, either on a bond, which, for want of 
conformity to the bill, or to the fiat of the Chancellor, did not 
operate as an injunction and supersedeas—or prematurely be- 
fore the injunction was dissolved—in either case the execution 
would, on application to the Judge of the Court out of which 


it issued, be superseded and quashed. And in the last men- 
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tioned case, the parties would also be liable to be punished by 
the Chancellor for a contempt. 

It is no objection to this view of the case, that the injunction 
bond is on file in the office of the Chancery Court. The plain- 
tiff in the enjoined judgment is the beneficiary of the bend, 
and would be entitled to a copy of it, from the Register, on de- 
mand. 

This disposes of the entire case. When the Chancellor dis- 
solved the injunction, the bond became, by operation of law, 
a statute judgment, if by its terms it operated to enjoin the 
issuance of an execution on the judgment at law, and whether 
it could so operate or not, was a question to be determined by 
the common law Judge. It results from this, that the peti- 
tion of Munroe should not have been entertained by the Chan- 
cellor. 

The question whether the bond executed by Munroe operat- 
ed as a supersedeas to the judgment at law, has been discussed 
in the written arguments submitted by counsel, and it is pro- 
per that it should be decided, to put an end, if possible, to this 
very litigated case. 

The bill filed by Cullum to obtain the injunction, describes 
the judgment obtained by Casey & Co. against him, in the 
County Court of Mobile, and states that it wascarried by writ 
of error to the Supreme Court, where it was affirmed. The 
prayer of the bill is, that the “said judgment be perpetually en- 
joined, or that a new trial at law be granted to your orator,” 
&c., and that an injunction may issue to said defendants, res- 
training them from proceeding any further to enforce their judg- 
ment at law,’’ &c. 

The Chancellor, by his fiat, directed “an injunction to issue 
according to the prayer of the complainant, enjoining the de- 
fendants from proceeding to collect their said judgment till the 
further order of the Court of Chancery,”’ &c. 

A bond for an injunction was executed by Cullum, with 
Munroe as his surety, in the penalty of $9,404 86, which is 
double the amount of the judgment obtained in the County 
Court. 

The judgment which the condition of the bond recites as 
embraced by the fiat of the Chancellor is a “certain judgment 
against the said Cullum, in favor of D. Casey & Co. in the 
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County Court of said county, for the sum of $4,702 43, which 
judgment bears date the 14th February, 1838.” 

The act of 1826, [Aik. Dig. 258, §26,]} provides that “in all 
cases in which the judgment, sentence, or decree of an inferior 
Court,shall be affirmed in the Supreme Court, it shall be the duty 
of said Supreme Court to render judgment against the security 
or securities on the bond executed on obtaining the appeal or 
writ of error in the same manner and for the same sum for 
which judgment shall be rendered against the plaintiff or plain- 
tiffs, complainant or complainants, in the said Supreme Court; 
and it shall be the duty of the clerk of said Supreme Court to 
certify the judgment thereof to the Court from which the cause 
came, against both the principal and the surety or sureties; and 
it shall be the duty of the Clerk of the Court whose judgment 
or decree shall have been affirmed, immediately on the recep- 
tion of the certificate, to issue execution returnable to the next 
Term of the said Court, against the person or persons against 
whom judgment shall have been rendered in the Supreme 
Court, and for the amount of said judgment, in pursuance of 
the certificate of the Clerk of the Supreme Court.” 

In our opinion, the necessary result of this enactment is, that 
the judgment of the inferior Court is, upon its affirmance here, 
merged in the judgment of this Court, where a new judgment is 
entered with different parties from the judgment as it existed in 
the Court below. After the affirmance here, and rendition of 
judgment against not only the original defendant, but jointly 
against him and his sureties, if the statute was silent against 
whom execution should issue, it would necessarily follow that 
execution must issue against all the parties to the judgment. 
_ But the statute contains an express direction to that effect, 
- thereby removing all doubt that it was the intention of the Le- 
gislature that the judgment of the Court below, superseded by 
a writ of error bond, should, on its affirmance by this Court, 
merge in the judgment here rendered against the original de- 
fendant and his sureties. After the rendition of such judgment 
an execution issued on the judgment of the inferior Court could 
be quashed for irregularity. 

From this examination, it appears that the bond executed 
by Cullum and Munroe in this case, did not operate as a su- 
persedeas to the judgment obtained by D. Casey & Co. against 
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Cul!um and Wiswell,-in this Court, but, by its terms, was de- 
signed to supersede the judgment of the County Court, which 
judgment was then merged in the judgment of this Court, and 
upon which no execution could issue. 

The fiat of the Chancellor must refer to the judgment of 
this Court, which was recited in the bill, and to enjoin which 
‘the prayer of the bill must refer, as, otherwise, it would be in- 
operative. 

It results from this, that the bond executed by Cullum and 
Munroe not operating as a supersedeas, whatever may be its 
effect as a bond, at common law, cannot have the force and ef- 
fect of a judgment upon a dissolution of the injunction, as that 
effect is only given to such bonds as enjoin the judgment, 
which was not the fact in this case. 

Wiswell was improperly made a party to the petition filed 
by Munroe, but he was not prejudiced thereby, inasmuch as 
the Chaacellor decreed costs against the petitioner. No notice 
has been taken of the question argued by counse!, whether the 


proceeding by petition to reform the previous decree of the 
Court was regular, or whether it should have been by bill of 
review, because, as has been shown, the first decree of the 
Chancellor in relation to the injunction bond was inoperative, 
and the final order of the Chancellor being correct, though un- 
necessary, must be affirmed at the cost of the appellant, who 
has brought the cause into this Court. 
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CULLUM v. THE BRANCH OF THE BANK OF THE 
STATE OF ALABAMA AT MOBILE. 


1. The right of a purchaser of land to have a good title, is a right not growing out 
of the agreement of the parties, but which is given by law. 

2. This right exists until the contract of the parties is determined by its execution 
on the part of the vendor, and when the conveyance has been executed by all 
the necessary parties, then the rule of caveat emptor applies with its utmost 
rigor. Ifthe purchaser is afterwards evicted by a title to which his covenants 
do not extend, he is without relief, either at law or in equity. P 

3. When a purchaser is evicted by a tile covered by his covenants of warranty, 
this eviction cannot be called a failure of consideration, nor is it available as a 
defence at law, to an action for the price of the land. And the reason is, that 
a court of law cannot do complete justice between the parties, by placing them 
in statu quo. 

4, Where the contract of sale has been executed by the purchaser's acceptance of 
a conveyance, fraud cannot be urged as a defence to an action at law, for the 
price agrecd to be paid. 

6. When a purchaser with warranty is evicted by a title to which his covenants 
extend, and the vendor is insolvent, equity will restrain him from recovering *he 
purchase money to the extent for which he is liable to the purchaser on his cov- 
enants of warranty. 

6. Fraud committed by the vendor in the sale of land by the concealment of an in. 
cumbrance, created by himself, by means ofwhich the purchaser is afterwards 
evicted, is relievable in equity by restraining the collection of the purchase mo. 
ney to the extent of the injury, or byan entire rescission of the contract, although 
the incumbrance is of record and the conveyance is with warranty, covering in- 
cumbrances generally. 

7. In all cases of purchase there is a trust and confidence reposed by the purcha- 
ser in the vendor, that the estate is not impaired in value or incumbered by any 
act done by him ; and by offering tosell, he virtually represents it as not incum- 
bered by himself, or, if it is, that he will free it before the sale is executed. 

8. There are cases in which the mere concealment of an incumbrance, has been 
held no ground to rescind the contract, when the incumbrance is removed be- 
fore the hearing, but these cases rest upon the principle that no injury has re- 
sulted to the purchaser. 

9. It seems that when the occupation has been of any value to the purchaser, the 
vendor, upon the rescission of the contract, will be entitled to interest on the pur- 
chase money, as a remuneration for the occupation, from the time of the purchase 
until the offer to rescind, and until the abandonment. 

10. The purchaser has the right, when an incumbrance has been concealed from 
him, to require a prompt removal of it ; and if this 1s not effected he is entitled to 
seek a rescission of the contract, and may abandon the possession, unless be 
chooses to retain it as a trust fund to reimburse himself for money paid. And 
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the effect of retaining the possession until a decree for rescission, will be only to 
charge the purchaser with interest on the purchase money, if the possession is of 
any value. 

11. The fact that a covenant covering the eviction was entered into by the vendor, 
will not prevent the purchaser from insisting on the fraud, in order to rescind 
the contract. 

12. The circumstance that the incumbrance could have been removed by the pay- 
ment of a sum greatly less than that remaining due for the purchase money, is no 
answer to the claim for rescission, on the ground of fraud, as it is the vendor's 
duty even in the case of warranty to protect the possession of the purchaser at 
all hazards, or to suffer the consequences. p 

13. When the holder of negotiable paper to which there exists an equitable de. 
fence, has given no consideration for its transfer, but it is held merely as & col. 
lateral security, to secure a debt due from the payee of the paper, it is open to 
the same defence as if it was held and owned by the payee. Qwere, as to how 
the case would be if the note was not held merely as collateral seeurity, and a 
mew consideration was given either by the discharge of other paper or of other 
parties. 

14. When the record shows goed and bad pleas, upon all of which issues are join- 
ed to the country, and evidence is offered which supports the bad pleas only, it is 
no error for the Court to refuse to instruct the jury that the defendant is entitled 
to a verdict. The proper course in such a case is for the defendant to request 
the court to charge that a verdict ought to be returned for him on the plea 
proved. 


Warr of Error to the County Court of Mobile County. 


Action of assumpsit on a promissory note for eleven thou- 
sand eight hundred dollars, dated October 17, 1836, and paya- 
ble three years after date to S. Andrews, or order, negotiable 
and payable at the Bank of Mobile, signed by the defendant 
and endorsed to the plaintiffs by S. Andrews. 

Tke defendant pleaded— 

1. Non assumpsit. 

2. Actio non, &c., because the defendant saith that the note 
in the plaintiff’s declaration mentioned was obtained from the 
said defendant, by the said S. Andrews, by fraud, covin and 
misrepresentation, in this, to wit: That the same, on the day 
of the date thereof, was made, executed and delivered by him, 
the said defendant, to the said S. Andrews, for and in conside- 
ration of the sale made by the said S. Andrews, on that day, 
of a certain lot of land in the city of Mobile, and as a part of 
the purchase money agreed to be given for the same, and for 
no other consideration whatsoever. And the said defendant 
further saith,that upon the sale of the said lot, the said Andrews 





JUNE TERM, 1842. 





Cullum v. The Branch of the Bank of the State of Alabama at Mobile. 





did, then and there, falsely and fraudulently represent to him, 
the said defendant, that the title to the said lot, in him, the said 
Andrews, was full and complete, and that he had full right to 
sell and convey the same, and that the same was free and dis- 
charged from all lawful incumbrances whatsoever, and in par- 
ticular from all incumbrances done or suffered by him, the said 
Andrews. And he, the said defendant, in fact saith, that in 
confidence of the false agd fraudulent representations, and be- 
lieving and supposing the said lot to be free from all lawful in- 
cumbrances, he did agree to purchase the same, and not other- 
wise, and thereupon executed the said note. And the said de- 
fendant in fact saith that at the time of the said sale, the said 
lot stood lawfully incumbered and bound by the force and ef- 
fect of a certain deed of mortgage, before that time executed 
and delivered by the said Andrews, to, and for the benefit of, 
one Philip McLoskey, whereby the said Andrews had con- 
veyed said lot to said McLoskey, subject to the payment of 
the sum of seventeen thousand one hundred dollars, due by the 
said Andrews to the said McLoskey, and then and still unpaid, 
And the said defendant further saith, that so soon after he re- 
ceived notice, or acquired knowledge of the existence of the 
said incumbrance, and within a short and reasonable time after 
said sale, to wit, on the day of ——, in the county afore- 
said, and before the assignment of the said note, he, the said 
defendant, gave notice to him, the said Andrews, that he repu- 
diated the said contract of purchase, and demanded of him the . 
return of said notes,—and offered to do all things necessary, 
and cancel the same on his part, as he lawfully might, for the 
fraud aforesaid. And the said defendant further saith, that 
he, the said defendant, hath never received, taken, or held the 
- possession of the said lot so sold as aforesaid, nor received any 
of the rents or profits thereof, nor derived any profit, benefit, 
emolument or advantage therefrom; of all which facts and 
circumstances, the said plaintiffs, at the time of the assignment 
of said note to them the said plaintiffs, had full notice. And 
the said defendant further avers, that by reason of the non- 
payment of the said mortgaged debt, the said lot and the title 
thereto, sold by the said Andrews to him, this defendant, hath 
been wholly lost to him, the defendant, and hath become the 
lawful property of other persons: wherefore, the said defen- 





ALABAMA. 





Cullum v. The Branch of the Bank of the State of Alabama at Mobile. 





dant saith the said note is void in law, and this he is ready to 
verify, &c. 

3. /ctio non, because the said defendant saith that the said 
note, in the plaintiffs’ declaration mentioned, was executed 
and delivered at the time of the date thereof, by him the said 
defendant, and obtained from him by the said S. Andrews, 
without any lawful consideration whatsoever had and’ recei- 
ved by him the said defendant, from t®e said Andrews, for the 
making thereof; and of which total want of consideration, the 
said plaintiff at the time of the assignment thereof, had full and 
ample notice: wherefore, the said defendant saith the said 
note is void in law; and this he is ready to verify, &c. 

4. Aclio non, because the said defendant saith, that the 
said note in the declaration specified, was given to the said 
Andrews, at the time of the date thereof, in part payment of 
the purchase money agreed to be paid by the defendant to the 
said Andrews, for a certain lot of land, in the city of Mobile, 
then sold by the said Andrews to the said defendant. And 
the said defendant avers, and in fact saith, that upon the sale 
of the said lot, he, the said defendant, did require that the said 
Andrews should warrant the title to the said lot against all 
lawful incumbrances, and against the lawful claims of all per- 
sons whatsoever, and thereupon the said Andrews, by his deed 
of conveyance, ofeven date with the said note, sealed with his 
seal, in consideration of the price agreed to be paid for said lot 
as purchase money, did covenant that he would warrant and 
defend the said premises, so sold by him to the said defendant, 
against all and every person lawfully claiming or to claim the 
same; and the said defendant avers that after making the war- 
ranty aforesaid, the said Andrews broke his said covenant of 
warranty, and failed to keep and perform the same, in this, 
that inasmuch as the said Andrews before that time executed 
a certain mortgage to one Philip McLoskey, whereby he had 
conveyed the said premises to said McLoskey to secure the 
payment of seventeen thousand one hundred dollars, and inas- 
much as the said sum became due and was wholly unpaid by 
the said Andrews, the said premises were, by due process of 
law, made subject to the said incumbrance—and the whole title 
thereto was by the said defendant lost, by reason of the making 
of the said incumbrance, and which was title paramount to 
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that conveyed by said Andrews to him, this defendant. Where- 
fore the said defendant saith that the said warranty hath been 
broken, of all which the said plaintiff had full notice at the time 
of the assignment of said note by the said Andrews, to the 
said plaintiff. Wherefore the said defendant saith that inas- 
much as said premises have been, by reason of said incum- 
brance, wholly lost to the said defendant, he the said defen- 
dant saith that the said note is void in law, and this he is ready 
to verify, &c. , 

Issues were joined on all these pleas, and the cause submit- 
ted to a jury, which returned a verdict in favor of the plaintiff 
for the amount of the note and interest, on which judgment 
was rendered. 

A bili of exceptions. was sealed at the trial which discloses 
that the plaintiff gave in evidence the note described in the 
declaration; and on behalf of the defendant it was shown that 
on the day of the date of the note, S. Andrews, the payee, sold 
to the defendant a lot of ground in Mobile, for the sum of thir- 
ty theusand dollars, and gave him therefor a deed of convey- 
ance with warranty of title against the lawful claims of all per- 
sons whatsoever, reciting the consideration of thirty thousand 
dollars, which deed was produced at the trial; and for the pay- 
ment defendant gave to Andrews his note for ten thousand six 
hundred dollars, due one year after date, his note for eleven 
thousand two hundred dollars, due two years after date, and, 
also, the note now sued on. These notes being for the pur- 
chase money and interest. 

It further appeared in evidence, that a short time after this 
purchase, the defendant discovered that Andrews had, on the 
22d February, 1836, executed a mortgage of the said lot to 
Philip McLoskey, to secure to him the payment of seventeen 
thousand dollars, due by these notes, made by Andrews and 
payable to McLoskey, one for five thousand three hundred 
and fifty dollars, due one year after date, one for five thousand 
seven hundred dollars, due two years after date, and the other 
for six thousand and fifty dollars, due three years after date, 
and all of them of the same date as the mortgage. The mort- 
gage was duly recorded some months before the sale to the de- 
fendant, but it did not appear that he knew of it at the time of 
his purchase. 

4 
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The defendant also offered evidence conducing to prove that 
Andrews had concealed the existence of the mortgage, and 
that he did not disclose its existence to the defendant when he 
purchased the lot, and that when the defendant discovered it 
he charged the said Andrews with the deception, and offered 
to cancel the deed and notes. It further appeared in evidence 
that Andrews failed in the spring of 1837, and absconded in- 
solvent, and has ever since continued absent and insolvent— 
that before leaving the State he transferred the three notes giv- 
en to him by the defendant. The note sued oi was transfer- 
red by Andrews to Fontaine and Freeman as collateral secu- 
rity, to secure them against pre-existing liabilities for Andrews, 
and was by them transferred to the plaintiff as collateral’ se- 
curity for pre-existing debts due by Andrews to the Bank. 

It further appeared that the lot sold was a vacant lot, that 
the defendant never took possession of it, and refused to inter- 
meddle with it in any way, that he never received any benefit 
from the said property, that McLoskey took the control of it, 
enclosed it, paid the taxes and made the pavement in front 
of it. . 

It further appeared that the first note made by Andrews to 
McLoskey was paid at maturity, but the other two notes, with 
the mortgage made by Andrews, were assigned by McLoskey 
to the Planters and Merchants Bank of Mobile, that those two 
notes were protested, and never paid, that the said Bank filed 
a bill in Chancery against Andrews and the defendant, to fore- 
close the mortgage, and that a decree of foreclosure and sale 
was rendered, under which the lot was sold, but not for enough 
to satisfy the amount remaining due by Andrews on his mort- 
gage, and that the lot was purchased by the said Bank, which 
now holds it under this purchase. 

The defendant produced the other two notes given by him 
to Andrews, which had been taken up by him. 

On this evidence the defendant requested the Court to charge 
the jury that if they believed the facts before stated to be prov- 
ed to their satisfaction, then that the consideration for the note 
sued on had entirely failed; and that if the note had been trans- 
ferred by Andrews to the Bank as collateral security 
merely, and for pre-existing liabilities, and if the defendant had 
repudiated the contract so soon as he discovered the incum- 
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brances, and had received no benefit whatever under it, but 
that the title had passed to the purchaser under the mortgage, 
then the plaintiffs were not entitled to recover. 

This charge the Court refused to give, and instructed the 
jury that the Court could see no reason why Andrews himself 
might not recover on the note then before the jury. That the 
recording of the mortgage was notice to the whole world of its 
existence, and in law the defendant was bound to know the 
fact, and having relied on his warranty, he had a right to pur- 
sue Andrews on that warranty. With a knowledge then of 
the existence of the mortgage when the defendant purchased 
the land, he was bound to rely on his warranty. Or the jury 
might suppose that the-price at which defendant purchased 
would authorize him to satisfy the mortgage and complete his 
title, 

To all this the defendant excepted—and he row prosecutes 
his writ of error to reverse the judgment rendered on the ver- 
dict of the jury, assigning as error the matiers shown in the 
bill of exceptions. 


Srewanrt, for the plaintiff in error, insisted that the judg- 
ment ought to be reversed, whatever may be the law arising 
on the facts, because the second and fourth pleas were fully 
proved by the evidence before the jury. If, however, the law 
of the case was to be examined, independent of these pleas he 


‘submitted the following points: 


1. The Bank holding the note as collateral security, holds it 
subject to all defences which could be made against it if it was 
sued by the payee. [10 Wend. 85;. Coddington v. Bet, 20 
John. 637; 13 Wend. 605.] 

2. The sale by Andrews was fraudulent under the circum- 
stances shown in evidence. [Sugden on Vend. 6; ib. 491; 
1 Story’s Com. on Eq. §208, 142; 2 Kent’s Com. 378,] 

3. The defence can properly be made atlaw. [14 Pick. 
293; ib. 217; Morehead v. Gayle; 2 S. and Porter 224; Wi- 
ley v. White, 3 ib. 355; Wade v. Kellough, ib. 431; Wilson 
v. Jordan, ib. 92; Pitts v. Cottingham, 9 Porter, 675; Frisby 
v. Hoffnagle, 11 John. 50; Sill v. Read, 15 John. 230; Mc- 
Allister v. Read, 4 Wend. 483.] 

4. The questions now raised are not within the influence of 
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any of our decisions, that possession passing to the vendee will 
prevent a defence at law. [Wilson v. Jordan, 3 S. and P. 92; 
Christian v. Scott, 1 Stew. 490; S. C. Minor, 351; Gilchrist v. 
Dandridge, Minor, 165; Stone v. Gover, 1 Ala. Rep. 287; 
Bliss v. Smith, ib. 273; Dunn v. White, ib. 645; Young v. 
Harris, 2 Ala. Rep. 108; Camp v. Camp, 2 ib. 632; Callaway 
v. McElroy, 3 ib. 406.] 


CAMPBELL, Contra. 


GOLDTHWAITE, J.—The facts of this case shown by the 
bill of exceptions, are supposed to present two prominent 
grounds of defence ; the first arising out of the alledged fraud, 
and the other because of an entire failure of the consideration 
for which the note sued on was given. 

Our first examination will be of the question respecting the 
failure of the consideration. 

1. Most generally the inducement of a purchaser in treating 
for the acquisition of land, is to become its owner. We do not 
mean to assert that one person may not legally contract with 
another, who has merely the possession of the land, although 
his title to it may be known to be imperfect, or even bad, but 
our intention is to show what are the prima facie intendments 
springing out of contracts for the purchase of land, when there 
are no stipulations between the parties with reference to the 
title. 

In Ogilvie v. Foljambde, [3 Mere. 53,] Sir William Grant 
says, “the right to a good title, is a right not growing out of 
the agreement of the parties, but which is given by law. The 
purchaser insists on having a good title, not because it is stipu- 
lated for by the agreement, but on the general right of a pur- 
chaser to require it.”’ 

Courts of equity govern their proceedings by this just rule, 
and when an incumbrance is discovered previously to the exe- 
cution of the conveyance, the vendor must discharge it, wheth- 
er he has or has not agreed to covenant against incumbrances, 
before he can compel the payment of the purchase money. 
[Sugd. on Vend. Chap. 9, § VI. 315, and cases there cited. ] 

A similar rule obtains in the courts of law, where all titles, 
as between the vendor and purchaser, are declared either good 
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or bad, according as their merits may be, for there is no mid- 
dle term to designate a defective title; [Romelly v. James, 6 
Taunt. 263 ;] and every title to be marketable must be good 
in equity as well as at law. [Maberly v. Robbins, 5 Taunt. 
625. ] 

2. Such are the rights of a purchaser when he has made no 
stipulations with respect to the title; but there is a period 
when the contract of the parties is determined by its execu- 
tion on the part of the vendor, and then the rule of caveat emp- 
tor applies with its utmost rigor. This period is when the 
conveyance has been executed by all the necessary parties, 
and accepted by the purchaser; after this, if the purchaser is 
evicted by a title to which his covenants do not extend, he can- 
not recover the purchase money, either at law gr in equity. 
[Sugd. on Vend. Chap. 9, §VI. 346, and cases there cited.] 
His neglect to look into the title is then considered his own fol- 
ly, for which he has no relief, [ib. 347,] and this rule applies 
equally whether the money has been paid or is only secured 
to be paid. [Ib. 349; Thomas v. Powell, 2 Cox, 394.] 

The true rule with respect to the liability of the vendor, and 
the obligation of vigilance imposed on the purchaser, is most 
appropriately stated by Mr. Fonblanque, who says, “ the prin- 
ciples upon which courts of law proceed upon the subject 
of warranty, so strongly tend to reconcile the claims of conve- 
nience with the duties of good faith, that I cannot conceive the 
mean by which they can receive an additional extent, or be 
in any degree circumscribed, without endangering the interests 
which they are now so well calculated to preserve. To ex- 
cite that diligence which is necessary to guard against imposi- 
tion, and to secure that good faith which is necessary to justify . 
a certain degree of confidence, is necessary to the intercourse 
of society. These objects are attained by those rules of law 
which require the purchaser to apply his attention. to those 
particulars which may be supposed within the reach of his ob- 
servation and judgment ; and the vendor to communicate those 
particulars and defects which cannot be supposed to be imme-' 
diately within the reach of such attention. If the purchaser 
be wanting of attention to those points where attention would 
have been sufficient to protect him from surprise or imposition 
the maxim caveat emptor ought to apply; but-even against 
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this maxim he may provide, by requiring the vendor expréss- 
ly to warrant that which the law would not imply to be war- 
ranted. Ifthe vendor be wanting of good faith, fides servan- 
da is the rule of law, and can scarcely be more effectually en- 
forced in equity than itis atlaw.”’ [1 Fonb. Treat. on Equity, 
362, note h.] 

3. We do not understand the counsel for the plaintiff in er- 
ror as disputing the principles just adverted to, but rather as in- 
sisting, that, there being in this case an express warranty cov- 
ering the eviction, under which Andrews would be liable to 
the extent of the sum agreed to be paid him by the defendant, 
that therefore a recovery ought not to be permitted in favor of 
his assignee ; and the more especially that it ought not to be al- 
lowed when. Andrews is shewn to be insolvent, and thus una- 
ble to respond in damages. 

Such a defence, whatever may be its merits, cannot be cal- 
led a failure of the consideration for which the notes were given, 
because, if there was no warranty whatever, the defendant 
would be without relief. It follows, that if he is now entitled 
to a remedy, it must be in consequence of the warranty and 
the subsequent insolvency of the warrantor, by which the 
covenant intended for the purchaser’s security has become un- 
available. 

Without now stopping to inquire whether these circumstan- 
ces afford a reason for equitable interposition and relief, we 
think it clear that they do not make out a degai defence, even 
in a case where the recovery on the covenant of warranty 
ought to be equal, or larger, than the sum sued for. The rea- 
sons which induce this conclusion are these: In the first. place, 
the damages to be recovered on a covenant of warranty are, 
in their nature, unliquidated, and therefore are not the subject 
of a set off, according to our judgment in the case of Dunn v. 
White and McCurdy, {1 Ala. Rep. N.S. 645.] Secondly, the 
covenant of warranty would not be extinguished by this de- 
fence. Thirdly, the covenant itself operates as an estoppel to 
the grantor, and would have the effect’ to transfer to the pur- 
chaser or his assigns, any subsequently acquired title, which 
should be vested in the grantor. Fourthly, by the conveyance 
all covenants running with the land are, ipso facto, assigned 
to the purchaser. 
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This last reason, it is apparent, does not apply to this cage, 
because the breach of covenant is a consequence of the ven- 
dor’s own act, but it must so frequently apply to cases that it 
is decisive against the adoption of a practice which would be 
more like an exception than a general rule. 

But independent of these reasons, the facts of this case, (ex- 
cluding for the present all consideration of the matter of fraud,) 
bring it within the influence of the decision made by us in 
Dunn v. White and McCurdy, [1 Ala. Rep. N. S. 645,] in 
which we held that a partial failure of consideration was not 
an available defence to an action for the purchase money of 
lands of which the purchaser retained the possession. It ap: 
pears here that the defendant purchased the lot in October, 
1836. The conveyance then made transferred the possession 
to him as absolutely, in point of law, as ifhe had been invest- 
ed by livery of seisin. [Bliss v. Smith, 1 Ala. Rep. N. S. 273.] 
This effect is produced by the operation of our statute, similar 
to the English statute of uses on the conveyance. [Aik. Dig. 
94, §37.] Under this conveyance the purchaser was eutitled 
to retain the possession until the forfeiture of the condition of 
the mortgage, executed previously, by Andrews to McLoskey. 
This forfeiture did not take place until February, 1838, when 
the second note secured.by it was dishonored, consequently, 
during the interval between these periods, the defendant is en- 
titled to the usufruct, and can be made responsible to no one 
for rents or profits in any form of action. [4 Kent’s Com. 157; 
Stahard v. Eldridge, 16 John. 254.] If the defendant was 
seeking a recovery against Andrews by an action on the cove- 
nant of warranty, the measure of damages would be the price 
agreed to be paid, or actually paid, with interest thereon, from 
* the time at which the defendant would legally be responsible 
to another for mesne profits, together with the cost of the eject- 
ment suit. [Bennet v. Jenkins, 13 John. 50; Caulklin v. Har- 
ris, 9 John. 324; Pitcher v. Livingston, 4 John. 1; Slaats v. 
Teneyke, 3 Caines, 111; Baldwin v. Munn, 2 Wend. 399; 
Wagers v. Schuyler, 1 Wend. 553.] 

We have not considered it important to ascertain the exact 
period when the lot was abandoned to McLoskey, if indeed it 
was so abandoned, or whether the defendant was authorized 
to abandon to one claiming title, without suit, for the reason, 
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(Whatever may be the rights of parties with reference to this 
matter,) that we consider the sale and possession, under the 
decree of foreclosure, as equivalent to a legal eviction, it being 
a part of the case that the defendant was a party to that suit, 
Nor is the ciicumstance that the defendant has paid the other 
two notes, if such is the proper inference to be drawn from the 
fact that he has them in possession, of sufficient importance to 
introduce a modification of the principles just ascertained. 

The true question,so far as a court of law is concerned being 
whether the defence asserted can be sustained without over- 
stepping the boundary which divides the jurisdiction of law 
and eyuity, and not as to the amount to be recovered. 

From what has been previously shown, it will be seen that 
all the consequences flowing from the conveyance and war- 
ranty will be the same, whether the defence is successful in 
whole or only in part. It is because a court of law cannot do 
complete justice between the parties by placing them in statu 
quo, that this defence, under this aspect, is properly referable 
to equity jurisdiction. 

4. The question of fraud is not entirely novel in this court, 
although it never has been presented in the same imposing 
manner. 

In Christian v. Scott, [Minor 354,°S. C. again before the 
Court, 1 Stewart, 490,] one of the defences insisted on was, 
that the bond, the foundation of the action, was given in pay- 
ment for land, to which the vendor represented he had a fair 
title, and that it was clear of all incumbrances. It was shown 
that the land was incumbered with a deed of trust, executed 
by the vendor to secure the payment of a sum of money due 
from him, and there was no evidence that the purchaser was 
informed or otherwise knew of it. The purchaser had taken 
possession of the land, and received a conveyance of it from 
the vendor. One of the charges requested was, that although 
the vendor had made fraudulent representations as to his title, 
yet if the purchaser received the possession, and carried the 
contract into execution by taking upon himself the ownership 
of the land, payment of the bond could not be resisted. This 
Court reversed the judgment of the Circuit Court for refusing 
to give this charge. 

By this recital it will be seen that the case was similar in all 
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respects to this, except that here the additional fact of eviction 
by reason of the incumbrance is presented. 

Some expressions are used by the learned Judge who deliv- 
ered the opinion in the subsequent case of Wilson v. Jordan, 
[3 S. and P. 92,) from which it may be inferred that a change 
of opinion as to the defence had obtained in the court at that 
time ; but when that case is examined we find the question of 
fraud was not involved, either in the pleadings or proofs of the 
cause. Indeed all inference of fraud is rebutted by the state- 
ment that it was not relied on asa defence. Independent of 
this, it can scarcely be supposed that the case of Christian v. 
Scott, which had been twice beforé the court, would be over- 
ruled without any reférence to it. The course of decision ever 
since has been adverse to any investigation of the title or of 
any defect in the estate, when the possession is retained by the 
purchaser, and the contraet is not rescinded. [Wade v. Kil- 
lough, 3 S. and P. 431.] 

Even in contracts for the acquisition of personal property, 
fraud has never been admitted as a complete bar to a suit for 
the purchase money, unless the defendant has returned, or 
whenever practicable, offered to return, the purehased chattel. 
[Cozins v. Whitaker, 3 S. and P. 322; Barnes v. Bailey and 
Du Bard, 2 Ala. Rep. 749, and cases there cited. ] 

There are many distinctions between the rules which affect 
real and personal estates, which are distinctive features of the 
common law, and their ramifications extend so far that noone 
can clearly foresee the consequences of overturning them. 
Among these not the least important are the different modes 
of succession after the death of the last possessor, and the 
different effect of covenants respecting each species of estate. 

If the defence of fraud was permitted in this case, to avoid 
@ recovery at law, there is nothing in the record to show that 
the contract has ever been rescinded, and therefore Andrews 
hereafter might be liable to an action on his warranty; or in 
the case of a title subsequently acquired by him, be estopped 
by his covenant from asserting it. Many other difficulties © 
may be supposed which do not indeed apply to this particular 
case, as itis presented on the record, but which are eonelusiv® 
against the admission of this defence as a general tule. Take 
for instance, the case of an eviction afterethe receipt of large 
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rents, or profits, for which the purchaser is not responsible to 
the evictor ; are these to remain unaccounted for, or must not 
the defence be denied under the influence of our previous judg- 
ment in Dunn v. White and McCurdy ? 

- Again, a case may be stated which seems to furnish an ab- 
solute test of the unsoundness of this defence at law. In the 
event of the death of the purchaser before eviction, and previ- 
ous to payment of the purchase money, the estate would des- 
cend to the heir, whilst the personal representative would be 
answerable for the debt. Which is entitled, the personal re- 
presentative to defeat the action against him on the notes, or 
the heir to his action on thé covenant of warranty ? 

5. This examination of principles and authorities leads us 
to the conclusion that the defendant has no available defence 
at law: but it is asked, whether it can be supposed that he is 
remediless, in a case where injury issoapparent? We answer 
that no such consequence flows from the assertion of these 
rules. 

Assuming that the warranty was entered into in the most 
perfect good faith, we think relief must be given in Chancery, 
on the ground of Andrews’ insolvency, if the present holders 
of this note are not to be considered as its bona fide holders, a 
matter which we shall hereafter advert to. . 

When the defendant accepted of the covenant of warranty, 
it was doubtless considered as an effective security, and if he 
had been evicted before the payment of the purchase money, 
our impressions tend strongly to the propriety of not permit- 
ting Andrews himself, if insolvent, to receive that portion of 
the purchase money which he would be compelled to refund 
in an action on the warranty, though we are aware of decis- 
ions to the contrary; but however this may be, his insolvency 
furnishes a ground of equitable relief entirely within the influ- 
ence of the case of Farr and Beck v. Reynolds, [3 Al. Rep. 521.] 
It is useless to pursue an insolvent indorsement but it is quite 
too injurious to be allowed to pay him money which he will 
never refund. 

’ 6. As to the defendant’s relief in equity, upon the allegation 
of fraud, we think also there is no question, provided it is suf- 
ficiently made out by proof. Mr. Sugden says, in his Treatise 
on. Vendors, (Chap. ¥, §III. 309,] that when a vendor gives a 
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false description of the estate,the purchaser may at law rescind 
the contract; but this must be understood to mean only those 
cases where the contract is executory. To this extent and no 
further do the cases cited by him support his text. [Duke of 
Norfolk v. Westly, 1 Camp. 337; Fenton v. Brown, 14 Vesey, 
144; Blank v. Christer, 1 Salk. 128; see also Sherwood v. 
Sammon, 2 Day, 128; S. C. in Equity, 5 Day, 439; Cotting- 
ham v. Pitts, 9 Porter, 675. ] 

That this is My. Sugden’s own view of the jurisdiction is ap- 
parent when he subsequently says, [in Chap. 9, §VI, 564,] 
“although the purchase money has been paid, and the con- 
veyance is executed by all the parties, yet if the defect (of title) 
does not appear on the face of the title deeds,and the vendor was 
aware of the defect, and concealed it from the purchaser, or 
suppressed the instrument by which the incumbrance wascre- 
ated, or on the face of which it appeared, he is in every such 
ease guilty of a fraud, and the purchaser may either bring an 
action on the case or file his bill in equity for relief.”’ [See also 
Brice v. Holback, Doug. 654; Early v. Garrett, 9 B. and C. 
522.] 

But the hill in Chancery in most cases will be found to be a 
better remedy ; it will lead to a better discovery of the conceal- 
ment and the circumstances attending it, and may in some ca- 
ses enable the court to create a trust in favor of the injured pur- 
chaser. [3 Coke Litt. H. and Butler, note 354, a.] 

It is urged, however, that there is here no evidence of fraud, 
and that the purchaser either knew or is chargeable with no- 
tice of the incumbrance, because it was not only registered, 
but was in fact disclosed when the title was known to come to 
Andrews from McLoskey, who would have retained an equi- 
table mortgage so long as the purchase money was unpaid 
to him. Itcannot be denied that the defendant was in error, 
in not making an examination of the register, and also in not 
ascertaining from the previous vendor, whether he pretended 
to any lien; but this does not exculpate the vendor. 

7. In all cases of purchase there is a trust and confidence 
reposed by the purchaser in the vendor, that the estate is not 
impaired in value, or incumbered by any act done by him. 
Indeed, by offering to sell an estate, the vendor virtually re- 
_ presents it as not incumbered by himself; or, if incumbered he, 
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will free it before the sale is executed ; and if he wishes to dis- 
eharge himself from the consequences of this implied repre- 
sentation, it lies with him to show that the purchaser was in- 
formed or otherwise knew of the incumbrance. 

In the case of Harding v. Nelthorpe, [ Nelson, 118,] an issue 
was directed to ascertain whether the vendor knew of an in- 
cumbrance charged on the purchased land, but this course of 
proceeding in that case, shows that the incumbrance must 
have been created by some other person than the vendor. 
The case of Cater v. Pembroke, [1 Bro. Ch. C. 301, S. C. on 
appeal; 2 ib. 281,] also bears on this point, and we infer from 
it the English Courts of Chancery recognize the rule we have 
just laid down. 

8. There are cases in which the mere concealment of an in- 
cumbrance, created by the grantor, may not be sufficient cause 
to rescind a contract, although such a concealment certainly is 
a breach of the good faith which ought to be observed in all 
contracts ; but these cases rest on the principle that no injury 
has been sustained by means of the incumbrance. 

Of this class is Hunt v. McConnell, [1 Monroe, 219,] which 
decided that the omission of the vendor to disclose the fact of 
an incumbrance created by himself when he is not actuated by 
a fraudulent intention, and when the purchaser sustains no in- 
jury from it, is not a sufficient ground to rescind the contract, 
provided the incumbrance is removed before the hearing. But 
it is said the matter would assume a more imposing aspett if 
the incumbrance had proved injurious to the purchaser. The 
same doctrine was recognized in the subsequent case of Camp- 
bell v. Whittingham, (5 J. J. Marshall, 96.] These cases, 
testing on the principle we have adverted to, have no tendency 
to restrict the rule declared in the leading case of Pasley v. 
Freeman, [3 Term 51,] where it said that the coneurrence of 
fraud and injury is necessary to sustain an action on the case 
for a deceit. 

There is no question here as to the injury, because the lot 
has been taken from the defendant in consequence of the fore- 

closure and sale under the mortgage, therefore, if the fact of 
the existence of that incumbrance was unknown to him, he is 
entitled, in our opinion, toa rescission of the contract, whether 
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there was or was not any fraudulent intention on the part of 
the vendee to work this injury to the purchaser. 

9. In the case of Edwards v. McLay, [Cooper 308, S. C. on 
Appeal; 2 Swanst. 287,] the purchaser was held entitled to 
recover the purchase money with interest, from the time when 
he quitted the valuable occupation of the land, together with 
what he had expended for repairs, &c. This seems to indi- 
cate that if the occupation has been of any value to the pur- 
chaser, then the vendor, upon the rescission, would be entitled 
to interest on the purchase money, as a remuneration for the 
occupation from the time of the purchase until the offer to re- 
scind and until the abandonment. We regret that we have 
not had access to the report of the case of Small v. Atwood, 
[Young 408,] and the same case on appeal to the House of 
Lords, in which we understand all the English cases upon the 
rescission of coutracts for the purchase of real estate, are ex- 
umined, as it would probably shed much light on this some- 
what obscure branch of the science, and especially upon the 
manner in which courts of equity mete out justice to both the 
purchaser and vendor. 

10. Without the aid of precedent to guide us, we can arrive 
at no other conclusion than that the purchaser has the right, 
when an incumbrance has been concealed from him, to re- 
quire a prompt removal of it, and if this is not effected, he is 
entitled to seek a rescission of the contract ; and may abandon 
the possession, unless he chooses to retain it for the purpose of 
eharging the land with a trust to reimburse himself for money 
paid; nor is it under any circumstances essentially necessary 
that he should abandon the occupation, as the only effect of 
retaining it until a decree of rescission, even in cases where the 
- occupation is of any value, will be to charge him with the in- 
terest on the purchase money. That the land may be made 
chargeable with such a trust is recognized in Cater v. Pem- 
broke, [1 Bro. Ch. C. 301; 3 Coke on Litt. H. and Butler’s 
note 381 a.] 

11. It has been argued that the purchaser has no relief in 
any forum for the fraud, inasmuch as he has taken a covenant 
from the vendor, which covers the precise injury sustained. 
We have examined the case of Leonard v. Pitney, [5 Wend. 
30,] where it is put with a query whether an action on the 
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case will lie where the purchaser has accepted a deed without 
warranty; but independent of many cases in the books to the 
contrary, we consider the matter at rest in this Court, in conse- 
quence of the judgment given in Cozens v. Whitaker, [3 S. and 

» P.330.] That was case for a deceit in the sale of a person- 
al chattel, where there also was a warranty,*but we can per- 
ceive no satisfactory reasons for any distinction to be made in 
the sale of lands. The case of Cater v. Pembroke before cit- 
ed, is satisfactory to show that a court of equity may relieve 
for a fraud in the sale of lands, although there is also a war- 
ranty. 

12. It has also been strongly urged that this defence is but 
an attempt to procure relief from a hard bargain; that there is 
nothing to show that the defendant has paid the other notes 
given for the land, though he has them in his possession; and 
the incumbrance could and would have been discharged if the 
defendant in reality had paid any one of the notes: it is said 
furthermore, that the defendant himself could have paid off 
this incumbrance, and might have retained the sum paid out 
of that due toAndrews. All these matters may be as supposed, 
and yet the right of the defendant to relief is not impaired. 

When the facts of thiscase are considered in the most favor- 
able aspect for Andrews, he was bound at all hazards to pre- 
vent a breach of his covenant of warranty ; and if he was sued 
for that breach, he would not be permitted to assert, or show, 
that the defendant might have avoided eviction, either by pay- 
ing off the incumbrance, or by purchasing in an outstanding » 
title. These were privileges which the defendant might exer- 
cise 1f he would, but his omission furnishes no excuse to the 
vendor. 

On the other hand, it will be quite in time for the plaintiff to 
show that this defence is a mere pretence, and that the defen- 
dant acquiesced in the purchase after a knowledge of the fraud, 
and until circumstances had rendered it desirable to avoid the 
purchase. Equity requires diligence and promptness in urging 
a rescission on the ground of fraud, and frequently presumes a 
waiver, or leaves the party to his remedy at law. [Hardwick 
v. Forbes, 1 Bibb, 212; Robinson v. Galbraith, 4 Bibb, 183; 
Colyer v. Johnson, 2 Munroe, 16.] 

y* ‘13. The right of the defendant to urge this defence against 
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the present holder of the note arises out of the circumstances 
stated in the bill of exceptions, and these show that no new 
consideration was given by the bank when it acquired the , 
property in the note, but that it was transferred to them as col- 
lateral security, to secure a precedent debt due from Andrews. ! 

A devision on this point is not required, in consequence of , 
the conclusions at which we have already come; but it may , 
be said that all the authorities concur in admitting this defence ) 
under the circumstanses shown in evidence. x 

How the law would be if it shall appear that the note is not 
held mere/y as collateral security, but that a new consideration 
was given by the discharge of other paper, or of other parties, 
by the acceptance of this note previous to its maturity, and 
without notice, are matters which we decline now to consider, 
and we only advert to them to show that these questions are 
not involved in this case as presented. 

14. One other question remains to be considered. It is said 
the second and fourth pleas are supported by the evidence, and 
therefore it is insisted that the charge should have been given, 
whatever may be our opinion upon the abstract merits of these 
pleas. From what has been said it will be seen the second 
plea is not in fact sustained, because it asserts that the defen- 
dant never had possession ot the lot; but the fourth plea is sus- 
presents any legal defence according to the principles we have 
tained by the proof in every allegation. Neither of these pleas 
declared. 

We do not question the right of the defendant, even under 
such a state of defective pleading to require the Court to in- 
struct the jury to find a verdict on the proper issue sustained 
by his proof, because, in that event, the plaintiff would be pla- 

. ced in a condition to extricate himself from the vicious plea by 

- a motion to enter a judgment non obstante veredicto. [Ste- 
phens on Plead. 129, and cases there cited.] The defendant 
did not rursue this course, but asked a charge which, if given, 
would have led to a general verdict, and the plaintiff would, 
in that case, have been remediless, (as under the issue of non 
assumpsit,) the reason on which the verdict was founded 
could not have been ascertained. 

We wish our decision on this point to be understood as re- 
stricted to the precise case which appears, for if a general 
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charge is asked when all the pleas are good, we cannot see 
clearly how either party can be prejudiced. 

We cannot perceive that the defendant has been injured by 
the refusal to give the charge requested, or by that actually 
given, therefore the judgment of the County Court is affirmed. 





ODEN v. STUBBLEFIELD. 


1. In order to charge the husband with knowledge of a fact, it is mot permissible to 
shew that it bad been spoken of in his family, and before his wife; especially if 
he had no such interest in the matter as to warrant the conclusion that the wife 
repeated to him what she had heard. 

2. The declarations of a person in respect to personal property, of which he is in 
possession, are admissible as part of the res jest. 

3. A person in possession of personal property as an agent, may acquire a title in 
favor of creditors and purchasers, where the property is given or lent to him, 
with a reservation to the giver or lender ; unless the reservation is in writing and 
duly acknowledged, &c. and recorded, or a demand of possession is made and 
pursued by due course of law within three years. And, although a sum of mo- 
ney was paid by such donee, or loanee, as hire, it would not, as it respects his 
creditors and purchasers, prevent a divestiture of the donor or lender’s reserva- 
uon. 


War of Error to the Circuit Court of Talladega. 


This was an action of detinue by the defedant in error 
against the plaintiff, for the recovery of a negro woman named 
Sally, and her three children. The cause was tried en the 
generalissue. On the trial a bill of exceptions was sealed by 
the presiding Judge, at the insfance of the defendant below, 
from which it appears that the plaintiff gave the negro woman 
in question, with the oldest child, and her future increase, 
(which are the two younger children,) to his son, William T. 
Stubblefield, reserving to himself their possession during his 
life: all which appears by a deed bearing date the 28th Janu- 
ary, 1837, which was never recorded, as required by the second 
seetion of the statute of frauds. |See this case reported in 2 
Ala. Rep. 684.} The defendant claims under Wm. T. Stub- 
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blefield, and adduced at the trial his bill of sale, dated the 18th 
April, 1839, which acknowledges the payment of one thousand 
dollars, and in consideration thereof conveys the slaves in con- 
troversy to the defendant. 

There was evidence showing that Wm. T. Stubblefield was 
in possession of the woman and her eldest child at the date of 
the deed of gift from the plaintiff to him, but whether the pos- 
session was acquiesced in, or continued for three years without 
interruption, was a question controverted by the parties. 

The questions of law presented for examination arise upon 
objections to the evidence and the charge to the jury ; to make 
them intelligible, the facts will sufficiently appear from the 
opinion of the Court. 


Rice, Pecx and L. Cuarx for the plaintiff in error. 
CuitTon, for the defendant. 


COLLIER, C. J.—The first objection to the evidence is well 
taken. It appears that the plaintiff was allowed to prove that 
the deed from himself to his son, had been spoken of in defen- 
dant’s family, and before his wife, as a circumstance from 
which the jury might infer that the defendant had “the same 
chance of information.’’ The testimony was entirely irrele- © 
vant and well calculated to mislead. If the defendant had 
been informed, previous to his purchase of Wm. T. Stubble- 
field, of the reservation in the deed of the plaintiff, it could have 
had no influence upon his title, if the possession of his vendor, 
coupled with his own, had continued for three years. Such 
was the decision of this Court when this cause was here twelve 
months ago. [2 Ala. Rep. 684. See also Myers v. Peek’s ad- 
. Ministrator, ib. 648.] But if the evidence had been pertinent, 
- itshould not have been received ; for though the conjugal rela- 
tion supposes that the wife is unreserved in her communica- 
tions to the husband, yet it by no means follows that she informs 
him of every thing she may hear; especially if it be not likely 
to interest or affect him in some way. Now it does not ap- 
pear that the defendant had or was about to acquire an inter- 
est.in the slaves, at the time his wife heard the deed from the 
plaintiff spoken of, so that it cannot be reasonably intended. 
that she repeated what she had heard. Nor can it be admit- 

6 
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ted, that because the wife heard a fact related, her husband, 
whose means of information were equally as good, was also 
advised of it. 

The second objection to the admission of evidence relates to 
the declarations of Wm. T. Stubblefield, which it is insisted 
should have been rejected. 

It appears from the bill of exceptions, that the negro woman, 
some time in 1838, ran away from W. T. Stubblefield, and 
went to the plaintiff’s house, where she remained for eight or 
ten days; the former then went for her, when, as he stated, he 
had some difficulty in getting her away from the family, and 
to satisfy them, he had promised to return her at the end of the 
year. It is not expressly stated. but the fair inference is, that 
this declaration was made by Wm. T. Stubblefield during the 
continuance of his possession. Upon this assumption the evi- 
dence was clearly admissible. In respect to real estate, it is 
said the general doctrine, that the declarations of a tenant in 
possession of land are admissible as a part of the res gestz has 
seldom been denied. [2 Phil. Ev. C. & H. ed. 600; Bliss v. 
Winston, 1 Ala. Rep. 344.] And the same rule prevails in its 
utmost extent as to personal property. [2 Phil. Ev. 601.] 
Thus on an appeal between two towns, contesting the settle- 
ment of a negro, it seems that the declaration of a person, made 
in respect to his title to the negro while in his possession as a 
slave, are receivable in evidence. [Overseers of Germantown 
v. Overseers of Livingston, 2 Caine’s Rep. 106; see also Walk- 
up v. Pratt, 5 Har. and John. 51.) And, in Willies v. Farley, 
[3 C. and Payne’s Rep. 395,] it was held what one in posses- 
sion of goods said as to whose property they were, is evidence. 
To these citations many others quite as pertinent, might be ad- 
ded, but the question is too firmly settled to make its further 
eonsideration at all necessary. 

In refusing to give the charge prayed by the defendant, the 
Court impliedly affirm, that if William T. Stubblefield first ae- 
quired the possession of the slaves as the agent of his father, 
a continuous possession for three years, demand made and 
pursued as required by the second section of the statute 
of frauds, will not perfect the title of a bona fide pur- 
chaser from him. It is certainly true that one who ac- 
quires.and holds personal property as the agent of another, 
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cannot transmit to a third person, having notice of his 
agency, a title to that property, in violation of the trust. But 
one having possession as agent, may as a donee, with a reser- 
vation to the donor, or as a loanee, acquire a title in favor -of 
creditors and purchasers, if the deed or writing is not recorded, 
and he remains in possession for three years without demand 
made and pursued by due course of law, and this although the 
possession was first acquired as an agent. 

The Court instructed, the jury that if the plaintiff received 
the two dollars agreed to be given by Wm. T. Stubblefield on 
account of the hire of the negroes, then the possession of Rag- 
land, in 1837, was the possession of plaintiff. The evidence 
was, that Wm. T. Stubblefield hired the negroes to Ragland in 
the latter part of the year 1836, at ten dollars per month; the 
plaintiff was dissatisfied because they could have been hired 
for more, and to quiet his complaints, Wm. T. Stubblefield - 
agreed to pay in addiion two dollars for each month. Rag- 
land has never paid the plaintiff any part of the hire, not coni- 
ceiving it to be due him, though he has occasionally claimed 
it; nor does it appear that the plaintiff has received any part 
of the hire from his son. This charge cannot be sustained. 
As it respects creditors and purchasers, the actual payment of 
the hire by Wm. T. Stubblefield, could not have interrupted 
the continuity of his possession, and in their favor if it contin- 
ued for three years without demand made and pursued by due 
course of law, it would divest the reservation which the plains 
tiff had made in his own favor. The cases cited from 2 Ala, 
Rep. are full and direct to the point. ‘ 

No question of law arises upon the evidence in relation to 
the possession of the plaintiff, of the woman during the period 
of her elopement in 1838; or whether it was a legal interrup- 
tion of Wm. T. Stubblefield’s possession. As this isa ques- 
tion of law, by no means difficult of solution, when the facts 
ate ascertained, we leave it to be determined by the Cirowit 
Court. We have only to add, that the judgment is reversed 
and the cause remanded. 
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WILLIAMS anv WIFE v. BRYANT anv WIFE. 


1. Inslander, the words charged to have been spoken, or at jeast some of them, 
must be proved to have been spoken precisely as laid, and it will not be suffi. 
cient to prove the speaking of words of equivalent import. 

2. The charge in the declaration, that a woman was called “a whore,” is not es- 
tablished by proving that she was called “a strumpet,” 


Error to the Circuit Court of Talladega. 


This was an action on the case by the defendants in error, 
for slanderous words spoken by the wife of the plaintiff in error 
of the wife of the defendant in error. 

The words charged in the declaration are, that the wife of 
defendant was “a whore.”? The proof was, that plaintiff and 
defendant were making a settlement, and at its termination the 
latter asked the former if he was satisfied, who replied that he 
was, except in regard to a statement which defendant’s wife 
had made of his wife; whereupon defendant’s wife, who was 
present, became agitated, and observed that she had said Mrs. 
Bryant was a strumpet, and she still helieved it. 

The counsel for the defendant moved the court to charge the 
jary that this was not such a publication of slanderous words 
as would authorize a finding for the plaintiff, which charge the 
court refused to give, and the jury found a verdict for the 
plaintiff, from which this writ of error is prosecuted. The as- 
signment of error brings to view the propriety of the charge of 
the Court. 


CuitrTowx, for the defendant in error, insisted that the admis- 
sion of the wife of plaintiff in error,that she had used the words 
imputed to her, could not be given in evidence to prove a pub- 
lication. [7 Term. 112; 2 Ala. Rep. 339; 1 Philips on Ev. 
81.] 

The variance between the words spoken and those charged 
is fatal. 


L. E. Parsons, contra. 
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ORMOND, J.—The act of February 2d, 1839, making words 
actionable in themselves, which impute a want of chastity to 
any female person in this State, will certainly support this ac- 
tion, either upon the words as charged in the declaration, or 
those proved to have been spoken. 

The words charged in the declaration and those proved to 
have been spoken are of equivalent import, both imputing a 
want of chastity in the person of whom they are spoken, and 
if it is sufficient to prove the substance of the words charged 
will maintain the action. 

It is stated in Buller’s N. P. 5, that it is sufficient to prove 
the substance of the words charged, and that the strictness for- 
merly required has been abandoned ; but this is denied to be 
law by the more recent authorities, which hold that the words, 
or at least some of them, must be proved precisely as laid, and 
it is not sufficient to prove words of equivalent import. In 
Rez v. Berry, [4th Tern Rep. 217,] it was held that an indict- 
ment charging these words, “ He is a broken down Justice,” is 
not supported by proof of the words “ You are a broken down 
Justice.’? An averment of words spoken affirmatively is not 
supported by proof of words spoken by way of interrogation. 
[Barnes v. Holloway, Sth Term, 150.] So in Maitland v. 
Goldnecv, [2 East. 434,] it is expressly laid down that it is not 
sufficient to prove equivalent words of slander. [See also, 
Harrison v. Stratton, 4th Espinasse, 218; Johnson v. Tait, 6th 
Binney, 121; and Walters v. Mace, 2 B. and A. 756.] 

This has been the doctrine held previously in this Court, in 
the case of Commons v. Walters, [1 Porter, 377,] where the 
Court say that it is not sufficient to prove words “tanta- 
mount’’ to those charged. It is not necessary to prove all 
. the words charged, provided such as are proved are slanderous, 
~ and all the words are not necessary to constitute the charge. 
As where the words charged were, “He is a maintainer of 
thieves and a strong thief,’ the word strong was held to be im- 
material. [Dyer, 75.] 

We are aware that there are cases in which the contrary 
doctrine has been held, but we consider the better authority to 
be, that the words must be proved as laid ; or at least so much 
of the charge as will constitute the slander, and that it is not 
sufficient to prove words of equivalent slanderous import. 
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This view renders it unuecessary to consider the question of 
the sufficiency of the publication. 
Let the judgment be reversed and the cause remanded. 





LANGFORD v. CUMMINGS & COOPER. 


a, The belief of a witness is not evidence, but if his impressions are stated and not 
excepted to, nor any charge requested with respect to such testimony, there is no 
question raised on the record. 

2. A contract in writing, to deliver an article at a particular place, may be modified 
by a subsequent verbal contract, appointing a different mode of delivery. 

3. The statement of the evidence shows, that a custom upon a particular river was 
proved, and the Court refused to charge that usage by one boat would not con. 
stitute a custom. The refusal is proper, because no foundation for the charge 
appears from the evidence. 

4. Twocontracts in evidence before the jury, and a charge is requested on one as 
pect of the case, and given with the explanation that the question is not invelved, 
and directing the attention of the jury to the other question, is not error. 


Warr of Error to County Court of Tuscaloosa County. 


Assumpsit. The declaration contains a special count on the 
written contract hereafter set out, and the common counis. 
At the trial the plaintiff read in evidence an account in these 
words: 
“ Tuskaloosa, February 24th, 1838. 
Mr. J. LanGrorn, to Cummines & Coorger, Dr. 
To making frock coat $52—which coat is to be delivered to 
said J. Langford, at Coffeeville. 
Received payment in full, 
Cummines & Cooper.” 
The defendants then proved by a witness who had beeti 
in their employ, that, at the date named in the account, 
one of them inquired of the witness whether he could 
thake a frock coat for the plaintiff by the return of the steam 
boat Pilot. The witness replied that he could, and the parties 
then agreed that the coat should be delivered to Capt. La Rock, 
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(who commanded the steamboat Pilot,) on his return from Mo- 
bile, with instructions to deliver it to the boy of the plaintiff, 
who was ferryman at the Coffeeville ferry. The partner with 
whom the contract was made, had previously proposed, in the 
same conversation, to send the coat by the Captain of another 
steamboat, but the plaintiff would not consent. He also said, 
at the same time, that Captain La Rock wasa careful man, 
and if the coat was delivered to him the plaintiff would be sure 
to get it. The witness believed, from what took place at the 
time, that this oral agreement was subsequent to the written 
one, though he admitted he never had seen the latter, and did 
not know of its existence until the trial, The defendants also 
proved that the coat was delivered to the Clerk of the steam- 
boat Pilot, addressed to the care of Captain La Rock, ina con- 
spicuous manner, with instructions to deliver it to the ferry- 
man of the plaintiff, at Coffeeville ferry. It was also proved 
to be the custom to deliver freight at the respective landings on 
the river, and that Coffeville was more than halfa mile distant 
from the landing. 

On this evidence the Court charged the jury—That if the 
defendants delivered the coat to the clerk on board the steam- 
boat Pilot, and it came into the possession of Captain La Rock, 
the verdict should be for the defendants. 

The plaintiff requested the Court to charge the jury— 

First—That the custom on any one boat was no evidence of 
the custom of the river. 

Second—That if the defendants agreed to deliver the coat at 

Coffeeville to the plaintiff, the jury should find for him in the 
absence of proof that it was so delivered, unless it was shown 
that the plaintiff had received it otherwise. 
. The first charge was refused; and with respect to the latter, 
the jury was instructed that it was true, that if the defendants 
agreed to deliver the coat to the plaintiff at Coffeeville, then, 
in the absence of such a delivery, he would be entitled to re- 
cover, but this question was not involved in the case, and if af- 
ter the written agreement. was entered into, the parties agreed 
that the coat should be delivered to Captain La Rock, and it 
came to his hands through the Clerk of the boat, the verdict 
ought to he for the defendants. 

The plaintiff had-previously asked the Court to exclude 
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from the jury the evidence which went to show that the ver- 
bal agreement was made after the one in writing. This was 
refused. The plaintiff excepted to the action of the court in 
these several matters, and now assigns the same for error. 


J.J. Porter, for the plaintiff in error, insisted that the re- 
ceipt was evidence of a specifie contract, and could not be 
explained by parol evidence. [Greanl. on Ev. 353; 6 Ohio 
Rep. 247.] 

The evidence of the belief of the witness should have been 
excluded, as having nothing to do with the case, and the facts 
proved leading to no such conclusion. [7 Mass. 218; 5S. and 
P. 421; 1 Phil. Ev. 291; Peak’s Ev. 199.] 


Cocurav, contra. 


GOLDTHWAITE, J.—First—We think we are not author- 
ized to infer that the witness was permitted to give his im- 
pression as evidence to the jury. It is clear the plaintiff en- 
deavored to show by his cross examination that there was no 
foundation for such an impression. In addition to the cross 
examination, it would have been proper for the plaintiff to 
have asked instructions from the court to the jury, that their 
verdict ought not to be founded on the belief of the witness. 
No exception was made to the evidence, if it was so consider- 
ed, nor any charge asked upon it. Consequently there is no 
question about it raised on the record. [Toulmin v. Austin, 5 
S. and P. 410.] 

Second—The motion to exclude such of the evidence as 
went to show that the verbal agreement was made after that 
in writing, could have been allowed only upon the reason that 
the contract evidenced by the receipt could not have been mo- 
dified or changed by a subsequent verbal agreement. We do 
not wish to be understood that, if the proof that this agreement 
was subsequent, was nothing more than the belief of the wit- 
ness, that then it might not have been excluded, but such was 
not the request; the prayer was to exclude the evidence, and 
it was all of such a nature as to warrant the conclusion that the 
agreement to forward the coat by a particular boat, was the 
last conversation between the parties. 





JUNE TERM, 1842. 





Langford v. Cummings & Couper. 





It is insisted, however, that the receipt was an express con- 
tract to deliver the coat te the plai: tiff at Coffeeville, and that 
this contract could not be modified by any subsequent verbal 
agreement. We cannot yield our assent to this proposition. 
The mode of delivery was a matter entirely for the benefit of 
the plaintiff, and an acceptance by him in a different manner 
would be a discharge to the defendants. When, therefore, the 
plaintiff consented that the coat should be delivered to the 
Captain of the steainboat, the delivery, if it was subsequently 
made, was, in effect, a delivery to the plaintiff himself. The 
case of Cuff v. Penn, [1 M. and S. 31,] is similar in principle 
to this, and is a sufficient authority to shew that a written con- 
tract, fixing a stated period for its performance,may be extend- 
ed by parol; and, if so, there is no reason why the place of 
performance may not also be changed in the same manner. 

3. The charge with respect to the custom seems to have 
been asked without any foundation for it, growing out-of the 
evidence. It is stated that the custom was proved; now this 


statement is incorrect if it was only shown to be the custom of 
one boat. There is no manner in which this request can be 
considered whick relieves it from the character of a mere ab- 
straction, which the court was not bound to respond to in any 


manner. 
4. We are not called on to determine whether the written 


contract imposed the risk upon the defendants of a delivery at 
Coffeeville, because the County Court conceded such to be the 
law of the contract, and it very distinctly put the case to the 
jury upon the fact whether a subsequent verbal agreement was 
made, by which the coat was to be delivered to Capt. La Rock. 
The charge of the Court left the jury to consider whether the 
. coat came to his hands, and we are unable to perceive any er- 
~ ror in the judgment. 

Let the judgment be affirmed. 


7 
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BROWN v. LANG et AL. 


1. A surety who pays a debt for his principal, is entitled to stand in the place of 
the creditor as to all securities, funds, liens and equities, which he may have 
against other persons or property on account of the debt. 

2. B. at the request of L. indorsed a note meade by M. & L. as partners, which 
was discounted by a Bank; after the death of 3. his administratrix and M. 
made a new note, for the purpose of continuing the indebtedness, which was 
also indorsed by B. and discounted by the Bank. This last note being unpaid, 
the Bank recovered a judgment against B. on his indorsement, which he satisfi- 
ed, and filed his bill to charge the estate of M. upon the allegation that L. and 
the administratrix were insolvent. 

Herp—1. That the purchase of the second note by the Bank, relieved the 
intestate’s estate from all liability to pay the debt. 

2. The complainant was not entitled to the relief sought, that his only equity 
so far as the intestate’s estate was concerned, -was to subject the interest of the 
administratrix and surviving partner therein, (if any,) to the payment of the 
amount paid as their indorser. 


Txe plaintiff in error filed his bill in the Court of Chancery 
holden at Mobile, setting forth that on the 18th March, 1837, 
at the request of Willis Lang, who was then a copartner in 
trade with Colin C. McRae, under the firm of McRae & Lang, 
he indorsed a promissory note,made by the concern, for twelve 
hundred and twenty-five dollars, which was duly discounted 
by the Bank of Mobile. Before the maturity of the note Lang 
died, and administration of his estate was granted to Catharine 
Lang, his widow, by the Orphans’ Court of Mobile. To enable 
the administratrix to renew and continue the indebtedness to 
the Bank, so commenced by McRea & Lang, the complainant, 
at the request of Mrs. Lang, repeatedly indorsed the note of 
herself and McRae,and the note of McRae & Lang was there- 
by extinguished. The last renewed note indorsed by the plain- 
tiff was dated the 9th May, 1838, and was due the 7th July 
thereafter; this note not being promptly paid by the makers, 
was put in suit, and judgment recovered ‘hereon against Mc- 
Rae and Mrs. Lang, in her individual character,as also against 
the complainant. 

It is further stated that the makers of the note were insol- 
vent, and the plaintiff, to save his property from execution and 
sale, has fully paid off the judgment against him, together with 





JUNE TERM, 1842. 





Brown v. Lang et al. 





all interest and costs. Mrs. Lang, as administratrix, refuses 
to reimburse the sum thus paid, although the complainant first 
indorsed for, and at the request of, the intestate, and repeated 
his indorsement at her solicitation, to relieve his estate from a 
liability to execution. 

The bill prays that the money paid by the complainant may 
be considered as a charge upon the intestate’s estate, that the 
amount may be ascertained by a reference to the Master, and 
the administratrix be decreed to pay it; and in default of pay- 
ment by her, that an execution issue against the estate of her 
intestate. 

McRae and Mrs. Lang are both made defendants. The 
former answers that his deceased partner being under. protest 
to the Bank of Mobile, as the indorser of one Collins, to re- 
lieve the credit of the firm, he united with him and made a 
note, which the complainant indorsed; this note was repeat- 
edly renewed by this defendant and Mrs. Lang, (after the 
death of her husband,) as makers, and the complainant as in- 
dorser ; and a judgment rendered upon the note last made has 
been paid by the complainant as an indorser. 

Mrs. Lang demurred to the bill for want of equity, and an- 
swers that, not admitting her intestate had “any thing to do 
with the original note as set forth by the complainant, or Had 
any benefit therefrom, or assented to the making thereof.” 
She prays proof of all these facts, if they are material. 

Upon the application of the complainant for a commission 
to take the deposition of McRae to be read against his co-de- 
fendant, interrogatories were filed and a commission issued ac- 
cordingly. The testimony of McRae is substantially a reitera- 
tion of the facts stated in his answer. 

_ The Chancellor was of opinion that the bill did not disclose 
a case for equitable interference, and consequently dismissed 
it at the complainant’s costs. To revise this decree a writ of 
error has been prosecuted to this Court. 


Danreav, for the plaintiff in error. By the payment of the 
judgment recovered by the Bank, the plaintiff was substituted 
to all the rights to which the Bank was previously entitled. 
If the debt had been paid by the indorser without suit, the in- 
dorser would have been entitled to the note; and upon the 
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same principle, having paid it after judgment, he is authorized 
in equity to control the judgment against the makers. |1 Tur- 
ner and Russ. Rep. 224; & Cond. Eng. Ch. Rep. 338, 344; 1 
Law Lib. 150; 2 Vern. Rep. 608; 14 Ves. Rep. 162; 1 John. 
Ch. Rep. 413. | 

The intestate was originally liable as a maker of the note to 
pay it, so as to relieve the plaintiff, and upon principles of na- 
tural justice, his estate is clargeable, as thewenewed indorse- 
ment was intended to save it from execution and sale. The 
case of , (2 N. C. Ch, Rep. —,] very fully establishes 
this principle. 

Mrs. Lang, as administratrix, gave her own note to pay in- 
testate’s debt, and thus became a creditor of the estate to that 
extent. The law is well settled that a trustee who advances 
his own money for the benefit of the trust, is entitled to be re- 
imbursed from the trust funds; and it is not competent for a 
trustee to refuse to collect his debts, ur to release them to the 


prejudice of hiscreditors. If a creditor is unable to obtain a 
satisfaction of a judgment by execution, he may resort to equi- 
ty to subject a debt due to the defendant. [4 Rand. Rep. 394; 
4 John. Ch. Rep. 313.]} 


CampseELtt, for the defendant. Brown cannot claim on the 
note—that imposes an obligation on Mrs. Lang alone; in fact 
it was not competent for her to charge the estate by giving a 
personal security. [6 Mass. Rep. 158; 8 Mass. Rep. 199.] 

If the plaintiff has any right to claim a reimbursement of his 
advances, it is by being subrogated to the situation of the 
Bank upon the original contract; but this caniot he, for the bill 
expressly charges that that contract “ was extinguished” by a 
new note. The legal effect of a renewal of a note in Bank is 
entirely to satisfy the indebtedness upon the old paper. The 
discount is made upon the new note, and the amount placed to 
the credit of the borrower, while the Bank obliges him to set- 
tle the old note by the application of the money so lent. [2 
Gill. and J. Rep. 494, 509.] 

Brown cannot claim on the security we have seen, be- 
cause, as we have shown, that has lost its vitality; and if sub- 
rogated to the rights of the bank,he cannot subject the estate of 


° 
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the intestate to his reimbursement. [8 Eng. Ch. Rep. 338; 
Foster v. The Atheneum, 3 Ala. Rep. 302. | 

The fact that Mrs. Lang borrowed money to pay the debts 
of the estate, does not make the estate the debtor of the lend- 
er, and equity would not, if all the parties to the note had been 
insolvent, have sustained a bill at the suit of the Bank, as the 
creditor of Mrs. L. against the assets in her hands. Chaucery 
possibly would entertain a suit, such as the present, for a sep- 
aration and settlement of the interest of the administratrix in 
her husbaud’s estate. But such is not the scope of the bill. 
The claim is set up on the isolated ground, that the debt which 
the plaintiff indorsed, in its inception, bound the estate of Wil- 
lis Lang, and that it should be paid from its means, though, by 
the assent of all parties, its character has been entirely chang- 
ed. In this view, it is clear the equity of the bill cannot be sus+ 
tained. [8 Ves. Rep. 8.] 


COLLIER, C. J.—The object of the plaintiff’s bill is not to 
obtain an assignment of the judgment recovered by the Bank 
against McRae and Mrs. Lang. If that judgment was distinct 
from the judgment rendered against the plaintiff, or was not 
satisfied by the payment of the latter, it would be entirely com- 
petent for Chancery to direct it to be transferred upon a bill 
exhibited with a view to sucha result. [Creager v. Bengle,4 
H. and John. Rep. 234; Watts v. Kinney, 3 Leigh. Rep. 272.] 
But the assumed equity of the bill is, that the plaintiff, as the 
indorser of Mrs. Lang, &c. has paid a note, which had been 
substituted for a note of her intestate, &c. on which he was also 
an indorser, and the makers of the note are unable to reim- 
burse the amount paid. It is not pretended that it is compe- 

.tent for an administrator to impose a direct liability upon the 
- estate he represents, by executing a note or other security for 
money, in his representative character; but it is insisted, that 
as by the substitution of the note which the plaintiff has paid, 
the estate of the intestate has been relieved from a liability pro 
tanto, in equity and natural justice, it is bound to refuna him 
the amount advanced. It is a settled principle, that a surety 
who pays a debt is entitled to stand in the place of the creditor 
as to all securities, funds, liens and equities which he may 
have against other persons or property on account of the debt. 
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{1 Story’s Eq. 477 e¢ post ; Hampton v. Levy, 1 McC. Ch, 
Rep. 112; Worthington v. Ferguson,4 H. and John. Rep. 522; 
Tankersley v. Anderson, 4 Dess. Rep. 44; Miller v. Pendle- 
ton, 4 H. and Munf. Rep. 436.] And it is equally clear, if a 
creditor cannot obtain satisfaction of a judgment by execution 
he may resort to Chancery to subject a debt due to the defen- 
dant, or property to which he bas an equitable title. 

In the case before us, the Bank* was the creditor to whom 
the debt was due and has been paid. The intestate of Mrs. 
Lang, together with his copartner, were originally debtors, 
but that indebtedness was fully paid by the discount of the sub- 
stituted note and an appropriation of its proceeds ; and the ev- 
idence of it, in the language of the bill, was extinguished. 

This being the case, Mrs. Lang and McRae became the debt- 
ors ; and it isa debt for the payment of which they alone were 
responsible, as makers of the note. There is nothing in the 
record from which it can be inferred that the Bank did not in- 
tend to discharge the intestate’s estate from all liability to pay 
the note of which he was a joint maker ; and we cannot, against 
the direct allegation of the bill, suppose that there was a con- 
tinuing responsibility. The creditor then, could not have pro- 
ceeded, either at law or in equity, to charge the estate of the 
intestate, in the hands of the administratrix; and the surety 
whose claim is deduced through the creditor, cannot look to 
any source of reimbursement of which the latter could not have 
availed himself. 

The Bank does not appear to have had any other security 
for the debt due to it than the last note, which was indorsed 
and paid by the plaintiff; and the principles we have stated do 
not, under this aspect of the case, authorize him to seek a re- 
payment save only from the parties who preceded him on the 
paper. Ifthe judgment against the makers of the note was 
not discharged by the payment made by the plaintiff, then as 
we have already said, a transfer of that judgment might be en- 
forced in equity. So the plaintiff might maintain an action at 
law, for money paid, &c. or if a reimbursement could not be ob- 
tained of either of the defendants at law, he might resort to 
equity, and there reach debts due to either of them, or subject 
other property to his indemnity. 

It is certainly true, that by relieving the estate of her intes- 
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tate from the payment of the note made by him and McRae, 
Mrs. Lang, upon proof of the insolvency of the latter, was au- 
thorized to charge the estate with the amount of the substitu- 
ted note; and that sum would be allowed her on the settle- 
ment of her administration accounts. The plaintiff might, in 
equity,coerce a settlement of the intestate’s estate,cause its divi- 
sion and distribution, and obtain a decree for the appropriation 
of the interest of both, or ejther, of the defendants to the extent 
of his advance. If, upon the settlement, nothing should ap- 
pear to be due to the administratrix, although she may have 
wasted the estate, the plaintiff would not be entitled to recover 
anything: the more especially as the sureties in her adminis- 
tration bond, who are entitled to equal favor, would be an- 
swerable for her default. This conclusion is also enforced by 
the consideration that the intestate’s estate was not the debtor 
of the plaintiff, but its administratrix was, and through her on- 
ly as its creditor or distributee can it be resorted to. 

From what we have said it is sufficiently shewn thai the 
plaintiff cannot proceed against the estate of the intestate upon 
the ground that the intestate was originally liable; but his on- 
ly ground of equity against it, is through either of the defen- 
dants as a creditor, or distributee. The bill was not framed 
with a view to such relief, but upon a hypothesis materially 
different, and, as we have seen, wholly untenable. 

The subject matter of the bill not embracing what we have 
shown to be the equity of the plaintiff, the decree of dismissal 
will not bar a suit founded upon that equity, if it can be sus- 
tained by proof. [Story’s Eq. Plead. 608.] 

Our conclusion is, that the decree must be affirmed. 
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COTTON v. HUEY & Co. 


1. A suit commenced by attachment is within the law forbidding process, &c. to 
be served on Sunday. . 

2. When an attachment is levied on Sunday its service cannot be abated by plea. 
The proper course is to move the Court to set aside the process for irregularity. 


Error to Talladega Circuit Court. 


This action was commenced by attachment, by the defen- 
dants against the plaintiff in error. 

The defendant pleaded in abatement of the service of the at- 
tachment, that it was levied on Sunday, without the oaths of 
two persons that the defendant intended to withdraw himself 
from the State under cover and protection of the first day of 
the week. 

To this plea the plaintiffs demurred, and the Court sustained 
the demurrer. ‘ 

Judgment being rendered for the plaintiffs, the defendant 
prosecutes this writ. and assigns for error the judgment of the 
Court on the demurrer. 


Cu1tTon, for plaintiff in error. 

The attachment law is inclu'ed within the general terms of 
the law against vice and immorality, forbidding process to be 
served on Sunday, [Aik. Dig. 440,] and the proper mode 
of taking advantage of it is by a plea in abatement to the 
service. He cited 3d Johnson 250; 20th ib. 140; 8 Term 
Rep. 86. 


Rice, contra, contended that the law did not apply to at- 
tachments, but that if it did, advantage could not be taken of it 
in this mode. The defendant should have moved to set it aside 
for irregularity. 


ORMOND, J.—The act under which this plea was filed de- 
clares, in substance, that no one shall serve or execute upon 
Sunday, or the first day of the week, any “writ, process, or- 
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der, warrant, judgment or decree,’ except in criminal cases, or 
for a breach of the peace, unless oath be made by two reputable 
persons, that the person on whom the process is to be served 
intends to withdraw himself and escape from this territory un- 
der cover and protection of the said first day of the week, com- 
monly called Sunday, and that service on that day, without 
the oaths of two persons as aforesaid, shall be utterly void to 
all intents and purposes. “[ Aik. Dig. 440.] 

We entertain 1f0 doubt that the Legislature intended to in- 
clude in the prohibition all civil process. The terms employ- 
ed are as comprehensive as the language affords, to include 
every description of civil process. The proceeding by attach- 
ment is as much a suit as if commenced in the ordinary mode, 
by capias, the warrant being by the attachment law declared 
the leading process in the suit. A similar statute in England 
has always received a liberal interpretation to advance the 
manifest design of the Legislature. [Taylor v. Philips, 3 East. 
155.] The obvious design of the Legislature was to prevent 

the spread of vice and immorality by the desecration of the 
first day of the week to common secular purposes, unless jus- 
tified by the necessity of the case. In addition we are clearly 
of opinion that the service of an attachment is within the letter 
of the prohibition. 

We think, however, that the objection of the defendant's 
counsel, that advantage cannot be taken of it in this mode, 
must be sustained. The proper mode of taking advantage of 
any defect in process, or irregularity in the service, is by mo- 
tion to the court to stay proceedings. [1 Sellon’s Practice, 101.] 
This was in effect decided by this court in Maverick v. Duffie, 
[1 Ala. Rep. 433,] where it was held that a plea in abatement 

. that no copy of the writ was served on the defendant was bad 
~ on demurrer, but that a motion should have been made to the 
Court to set aside the process for irregularity. This was the 
course pursued in the case of Taylor v. Phillips, cited from 2 
East. 155, where the process was set aside because served on 
Sunday, under a statute like ours even after acts by the defen- 
dant which, if the service had not been absolutely void, would 
have been a waiver. 

The impropriety of the course attempted in this case will be 
obvious when we consider the nature of a plea in abatement, 
8 
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which must give the plaintiff a better writ. Now, here there 
is no objection to the writ, but an irregularity is complained 
of in its service. This is an objection which does not reach 
the writ, and therefore does not abate it. 

It results from this examination, that there is no error shown 
by the record, and the judgment must be affirmed. 





CHILTON v. COMSTOCK. 


1, Where the maker of a promissory note, not negotiable in its terms, transfers an 
account upon another person to the payee, who agrees to take it as a payment 
subject to the sole condition that he is able to make it available, and he then 
transfers the note to an assignee, who sues the maker, and after suit brought, the 
payee makes the account available to himself, this is no defence to the suit by 
the assignee, under the pleas of payment and set off. 


Wauir of Error to the Circuit Court of Benton county. 


Assumpsit on a promissory note made by Chilton to Mc- 
Campbell, and by him assigned to Comstock. Pleas, non as- 
sumpsit, payment and set off. Verdict and judgment for the 
plaintiff. 

At the trial the plaintiff gave in evidence the note described 
in his declaration, which was indorsed in blank and is not pay- 
able in Bank. 

The defendant then proved, that before the transfer of the 
note, McCampbell, the payee, had purchased from Chilton an 
account due from another person, fora greater amount than 
the note, and agreed the account should be a payment of the 
note, if he could make it available in a transaction between 
himself and that person. 

After the transfer of the note to Comstock,and after suit was 
brought by him against Chilton, McCampbell had made the 
account so given to him available in the transaction which 
was contemplated at the time of the purchase of the account. 
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During the whole period, from the giving up the account to 
the close of the transaction, McCampbell had the possession of 
and control over the account, and never offered to return it to 
Chilton, who had proved it before he turned it over. The on- 
ly condition in the contract respecting the account was that 
before stated. 

On this evidence the defendant requested the Court, in effect, 
though not in terms, to instruct the jury that they ought to find 
a verdict for him. This charge the Court refused to give, but 
instructed the jury that the transfer of the account could only 
operate as a payment from the time when it was made availa- 
ble by McCampbell, and that if before it was so made available 
Chilton had notice of the assignment of the note to the plain- 
tiff; in that event the subsequent use of the account by Mc- 
Campbell was no defence to the action. 

The defendant excepted to this charge, as well as to the re- 
fusal to give that which he requested. 


Pecx and CuitrTow, for the plaintiff. 
Watxerand Rice, contra. 


GOLDTHWAITE, J.—It is evident that the account trans- 
ferred by Chilton to McCampbell was not taken as an abso- 
lute payment, and in extinguishment of the note. The utmost 
effect of the agreement is, that the note should be taken as a 
conditional payment. The rule in such a case is, that the ori- 
ginal liability is not impaired in any respect, and the plaintiff 
may sue on it without any return or offer to return the substi- 
tuted paper. [Clark v. Young, 1 Cranch 181 ; Abercrombie v. 
Mosely, 9 Porter, 145; Trotter v. Crockett, 2 Porter, 413.] 

It may be conceded that the same rules will apply to any 
defence to this action, which could be urged if McCampbell, 
the payee of the note, was the plaintiff. In that event the fact 
of receiving the money for the account, or using it so as to 
make it available; according to the contract, if this was effect- 
ed after the institution of the suit, could only be shown in de- 
fence under a plea puis darrien continuance. 

It is doubtless true, that under our statute, ordinary promis- 
sory notes are not negotiable in such a manner as to discharge 
them from any latent equity, even in the hands of a bona fide 
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holder, without notice. [Smith v. Pettus, 1S. and P. 107.] 
The only effect of the statute is to authorize the assignee to 
maintain a suit in his own name, and to protect him against 
any payment, &c. made to the assignor after notice of the as- 
signment. 

We are not prepared to say that the defendant in this case is 
without his remedy, if he is in a situation to sustain injury in 
consequence of the transfer of the note to the present plaintiff; 
but it is clear that the defence insisted on cannot avail him, 
because it would not have been available under the same state 
of pleadings against the payee of the note. 

Let the judgment be affirmed. 


BRANCH OF THE BANK OF THE STATE OF ALA- 
BAMA AT HUNTSVILLE v. MARSHALL er ats. 


1. Semble—An answer denying the matter charged in the bill, if uncontradicted, 
is conclusive evidence for the defendant; but the defendant must make out by 
proof matters stated by way of avoidance of the statements or charges of the bill. 

2. An affirmation in the answer need not be proved, if responsive to the stating or 
charging pert of the bill, or an interrogatory authorized by either of them; but if the 
bill contains nothing more than the stating part, with a prayer that the defen- 
dant may answer, the complainant is not compelled to receive the defendant’s 
oath beyond the mere denial of the equity of the bill. 

3. Positive answers, responsive to the bill are not outweighed by. proof of facts 
which are not irreconcilable with the truth of the answers and the fairness of 
the matters they state : and the more especially where each materia! fact is rela- 
ted only by a single witness. 


Appreat from the Court of Chancery, sitting at Huntsville. 


On the 28th February, 1837, the plaintiff filed a bill,in which 
it is alledged that the plaintiff is the legal proprietor of a bill 
of exchange, drawn by Wm. E. Phillips, on the 3d February, 
1836, for the sum of twenty-one hundred dollars, on B. Mc- 
Kiernan, of New Orleans, in favor of Josiah W. Marshall, and 
indorsed by the latter. This bill was regularly protested for 
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non-acceptance and non-payment, and the parties duly notifi- 
ed thereof. When it was drawn and indorsed Marshall resid- 
ed in the county of Madison, but in October, 1836, he remov- 
ed with all his effects to Tennessee, where he still resides. In 
September, 1836, the plaintiff brought a suit against him as 
indorser of the bill in the Circuit Court of Madison, which is 
still pending. 

The bill also charges, that for the purpose of defrauding the 
plaintiff and other creditors, Marshall pretends to be insolvent 
and has made a fraudulent conveyance of all his property ; 
that before leaving this State he sold a negro man, (a black- 
smith,) to Samuel Jordan, of Limestone county, for the sum of 
twenty-one hundred dollars, and received his note therefor, 
payable in June, 1837. This note, for the purpose of defraud- 
ing Marshall’s creditors, was made payable to his brother-in- 
law, Richard Neale, of Tennessee. The bill charges, that 
Neale was not present when the negro was sold, or the note 
taken, had no interest in the transaction, and knew nothing of 
it until it was consummated. 

Phillips, Marshall, Neale and Jordan, are made defendants, 
and called on “full, true and perfect answers to make, to all 
the foregoing allegations, as fully and particularly as if the 
same were herein again repeated, and they more particularly 
interrogated thereto.” ‘ 

The bill prays that an injunction may issue tg restrain Jor- 
dan from paying to Neale, or Marshall, the sum due on the 
note, and that he be decreed to pay the same to the plaintiff, 
in satisfaction of the debt due to the Bank by Marshall, and 
concludes with a prayer for general relief. An injunction was 
awarded accordingly and the defendants Marshall, Neale and 
Jordan answered separately. 

Marshall admits that that the bill of exchange, as alledged 
by the plaintiff, was drawn by Phillips and indorsed byvhim ; 
admits that he sold the negro to Jordan for twenty-one hun- 
dred dollars, and took his note for the sum payable to Richard 
Neale, but denies that in so doing he was influenced by any 
fraudulent intent. He avers that some years previously he be- 
came indebted to Neale in a sum equal to twenty-one hundred 
dollars, for funds of Neale which be had used, and to secure 
this sum he caused the note of Jordan to be made payable to 
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him; further, although Neale was not present, defendant, im- 
mediately after the transaction took place, informed him of it, 
and sent him the note. Defendant is informed, and believes, 
that Neale, soon after receiving the note, sent it to his brother, 
B. Neale, who was to act as his agent in its collection; ad- 
mits that Phillips is insolvent, and claims the benefit of a de- 
murrer. . 

Neale admits that Marshall sold the slave as alledged by 
plaintiff, to Jordan, for twenty-one hundred dollars, and took a 
note in his name therefor. He avers that Marshall was indebted 
to him in an amount equal to the note, or thereabouts, and prom- 
ised to send him in payment the note of some solvent person, 
and accordingly sold the slave to Jordan, and in a short time 
thereafter sent the note in compliance with his understanding ; 
and he accepted the same in satisfaction of Marshall’s indebt- 
edness. Defendant denies all fraud, and demurs to the bill. 

Jordan admits the purchase of the slave, as alledged by the 
plaintiff, at a time when Neale was not present; that he owes 
the sum of twenty-one hundred dollars, due in June, 1837, 
which he is willing to pay as the Court may direct. 

“In May, 1840, the plaintiff filed an amended and supple- 
mental bill, setting forth, that in April, 1837, a judgment was 
recovered in the suit at law against Marshall, for the sum of 
twenty-three hundred and sixteen dollars, besides costs; that 
execution had been sued out thereon and returned “no pro- 
perty found.” The defendants omitting to answer this bill, it 
was taken as confessed in the spring of 1841. 

The cause was tried at the term of the Chancery Court hold- 
en in June on the bill answers and proofs : 

r. The plaintiff offered, under the amended and supplemen- 
tal bill an exemplification of the suit at law showing the execu- 
tion and return as alledged. 

2. The deposition of B. Neale states that Richard Neale is 
his brother, and Marshall his brother-in-law, having married 
his sister. Witness had known but little of his brother for the 
last eight years; he was then in moderate circumstances. Be- 
tween the 10th and 20th April, 1837, Marshall handed wit- 
ness the note in question, stating that his brother had sent it 
to him to collect. R. Neale and Marshall lived in Tennessee, 





JUNE TERM, 1842. 63 





The Branch of the Bank of the State of Alabama at Huntsville v. Marshall et als. 





but a considerable distance from each other, apd witness lived 
in the neighborhood of Jordan. 

3. George W. Martin proves that Marshall was indebted to 
him, on the Ist March, 1837, six hundred dollars, by promis- 
sory note, and upon being called on for the money, promised 
to pay it as soon as he collected a note of Samuel Jordon for 
twenty one hundred dollars, the consideration of which was 
the sale of a negro blacksmith by the former to the latter. 

4. George Connally proves the insolvency of Marshall and 
Phillips, and their removal from this State about 1837. They 
were considered good for their debts up to a short time previ- 
ous to their removal. 

The Chancellor dismissed the bill at the plaintiff’s cost. 

It has been suggested in this Court, that Richard Neale has 
died intestate, since the rendition of the decree by the Chancel- 
lor, and, by consent, William Robinson is made a party in his 
stead. 


McCuune, for the plaintiff in error insisted, that in order to 
authorize a Court of Chancery to entertain this cause it was 
not necessary that Marshall should have been prosecuted to 
insolvency. If such were the law, the money might have 
been collected of Jordan and withdrawn from the jurisdiction 
of the Court before a judgment could have been obtained. 

The allegation of fraud between Marshall and R. Neale is 
sufficiently shown by the proof. Their answers in alledging 
the transaction to have been founded on a sufficient considera- 
tion, and dictated by good faith are irresponsive to the bill, and 
are not, in the absence of proof in their favor, entitled to con- 
sideration. 


Rostnson, for the defendant. The proof of fraud is wholly 
insufficient to disprove the positive and direct denials of the an- 
swers. But if the proof was ample, then it is insisted that the 
plaintiff prematurely sought a remedy in equity ; that the legal 
remedies were not exhausted. [3 Porter’s Rep. 392,473; 4 
John. Ch. Rep. 671, 681, 691; 4 Munf. Rep. 540; 3 Paige’s 
Rep. 311.] 
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COLLIER, c. J. —The bill aitsdges a fend: on the part of 
the defendant, Marshall, in causing the note given by Jordan 
upon the purchase of the negro, to be made payable to Neale, 
who was the brother-in-law of Marshall, and to whom the lat- 
ter was not indebted. And the first question we propose to 
consider is, whether the answer of Marshall, so far as it nega- 
tives a fraud, and his answer and Neal’s, affirming an indebt- 
edness by the former to the latter, is to be received as evidence 
until overbalanced by other testimony. 

It is stated in general terms, in many adjudged cases, that 
where a general replication is filed and the parties proceed to 
a hearing, all the allegations of the answer, which are respon- 
sive to the bill, shall be taken for true, unless they are disprov- 
ed by two witnesses, or by one witness with pregnant cireum- 
stances. [Ienno et al v. Sayre & Converse, 3 Ala. Rep. 478, 
and cases there cited.] And if a bill charges a fraud, a res- 
ponsive answer, denying the fraud, if uncontradicted, is con- 
clusive evidence for the defendant. , [Murray v. Blatchford, 1 
Wend. Rep. 583; Cunningham v. Freeborn, 3 Paige’s Rep. 
557.] But as a general rule, the defendant must make out by 
proof what he insists upon by way of avoidance of the state- 
ments or charges of the bill. [Woodcock v. Bennett, 1 Cow. 
Rep. 743-4 and note; Lucas v. The Bank of Darien, 2 Stew. 
Rep. 280; Hogthorp v. Gill’s admr’s, ! Gill. and J. Rep. 272; 
Paynes v. Coles, 1 Munf. Rep. 373.] 

An affirmation in the answer need not however be proved, 
if it be responsive to the stating or charging part of the bill, or 
an interrogatory authorized by either of them; {Fenno et al v. 
Sayre & Converse, 3 Ala. Rep. 478,] for in such case the com- 
plainant has, by the frame of his bill, engaged to prove the ne- 
gative. He has voluntarily assumed the onus, and cannot 
complain of the difficulty of the task-he has undertaken. The 
complainant, in the formation of his bill, may at his election 
make as much or as little use of the fefendant as he pleases, 
except that, according to the established course of Chancery, 
he must receive a direct denial of his allegations by the defen- 
dant as evidence, as wellas pleading. Responsive affirmations 
by the defendant, are most usually invited by the charging 
part of the dill, which is a negation of what are supposed to 
be the defendant’s pretences, or by the extended scope of the 
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inhesaneensninn. Neisher of dest it is said are otninitiel pats 
of the bill, but are usually inserted, if with any definite object, 
to obtain a more particular disclosure from the defendants. If 
the bill contains the stating part, with a prayer that the defen- 
dant may answer, omitting all charges and interrogations, the 
complainant will not be compelled to receive the defendant’s 
oath beyond a mere denial of the equity of his bill. - [See 2 
Mad. Ch. Prac. 137; Partridge v. Haycroft, 1 Ves. 574; Wake- 
man v. Grover, 4 Puige’s s Rep. 23.] 

In the case before us, the bill, in stating the complaint, di- 
rectly avers a fraud on the part of Marshall, in taking the note 
of Jordan payable to Neale; and charges that no considera- 
tion moved from Neale to Marshall therefor, but the sole in- 
ducement of the latter in thus taking the note was to defraud 
his creditors. According to the principles we have laid down, 
the answer of Marshall in denying a fraud is evidence against 
the plaintiff; for it is a direct negative of the equity of the bill. 
In respect to the affirmation of Marshall and Neale, that the 
former was indebted to the latter in a sum equal to the amount 
of the note, it may be remarked that the bill not only alledges 
a positive fraud, but also charges that there was no indebted- 
ness. Now if the bill had merely stated the fraud, the affitma- 
tive matter contained in the answer would have been regard- 
ed as pleading, the burthen of proving which would have rest- 
ed upon the defendants. But suchis notthecase. The plain- 
tiff charges the non-existence of a fact, and that charge can 
only be answered by an affirmation of its existence. Such in 
effect are the answers of Marshall and Neale, so far as they set 
forth the inducement to make Jordan’s note payable to the, 
latter, and according to the view which we have taken of the 
law, in this respect they are evidence. 

The question now is, does the proofs taken by the plaintiff 
overbalance the weight which is due to the answers. The 
substance of all the testimony is about this: some eight years 
before the present suit was commenced, the defendant, Neale, 
was in moderate circumstances; Marshall, in April, 1837, hand- 
ed a brother of Neale, residing in Jordan’s neighborhood, the 
note of the latter to collect, with the remark that his brother 
had sént it to him for that purpose. Marshall became insol- 
vent a short time previous to his removal from this State ; and 
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in March, 1837, promised a man living in Tennessee that he 
would pay him six hundred dollars, as soon as he collected a 
note which he held on Samuel Jordan for twenty-one hundred 
dollars. The mere recital of this proof is sufficient to show, 
that it does not outweigh the positive asseverations of the an- 
swers. The declaration of Marshall, when called on by a cre- 
ditor, that he would pay him from the proceeds of Jordan’s note 
is inadmissible. Prima facie he had no interest in il, and any 
statement made by him in regard to it, could have no more in- 
fluence than the declaration of any third person. There was 
nothing unusual in one brother sending to another a note to 
collect for him; especially when the latter resided in the im- 
mediate vicinity of the debtor. Norcan a debtor in failing cir- 
cumstances be restrained in the preference of creditors where 
he does not interfere with pre-existing liens. But if the evi- 
dence was more direct and potent than it is, it might still be 
objected that the witnesses did not corroborate each other, but 
each bore testimony to distinct facts. 

No question of law arises on the amended and supplemen- 
tal bill for our consideration. And as it is unnecessary, we 
will-not inquire whether the plaintiff prematurely resorted to 
equity. 

It results from what we have said, that the decree of the 
Court of Chancery must be affirmed. 











GIBSON v. ANDREWS. 


1. The owner of a slave is undera moral and legal obligation to supply his neces- 
sary wants. While the slave remains under his protection, he is the judge of 
the extent of his wants, but cannot absolve himself from this obligation by vol- 
untarily permitting the slave to be absent from him, unless he provides some per- 
son to stand in the relation of Master to the slave. 

2. The hirer, where no agreement to the contrary is made, is responsible for me- 
dical services rendered to the slave during the period for which be -ishired; but 
if such hirer should permit the slave to be absent from him, the owner would be 
responsible for necessary medical services as well as the hirer. 


Error to the County Court of Mobile. 
. 
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This action was commenced by the plaintiff in error before 
a Justice of the Peace, and having obtained a judgment thede- 
fendant appealed to the County Court. 

It appeared invevidence that the plaintiff was a physician, 
and being at Pascagoula in Mississippi, attended on a slave of 
the defendant who was dangerously ill, and required the most 
assiduous medical attention, which was rendered to him—that 
there did not appear to be any one at Pascagoula whose duty 
it was to attend to said negro, the defendant being in Alabama, 
The defendant, when applied to for payment by plaintiff, de- 
clined to pay for the services rendered, alledging that one Field 
was responsible. 

The Court, upon these facts, charged the jury that the plain- 
tiff was not entitled to recover for the services, unless they 
were rendered at the request of the defendant; to which the 
plaintiff excepted. 

The charge of the Court is assigned for error. 


Srewankrr, for plaintiff in error. 
DaRGAN, contra. 


ORMOND, J.—The master being entitled to the entire ser- 
vices of the slave, is under both a moral and legal obligation 
to supply his necessary wants. Of the extent of these wants, 
while under his*protection, he is himself the judge. This duty 
which he owes both to the slave and the community, he can- 
not absolve himself from, by voluntarily permitting him to be 
beyond his control, unless he provides some person to stand in 
the relation of master to the slave. 

In the case of Fisher and Johuson v. Campbell, [9th Porter, 
210,] this obligation of the master is said to be similar to that 
ofa father to support his children, and we then held that a 
master might, under peculiar circumstances, be liable for ne- 
cessaries furnished to his slaves without his knowledge or con- 
sent, and there can be no doubt that medical services, when 
the necessity for relief was urgent, would-stand on the same 
footing. a 

The objection of the defendant that another person was 
bound to pay for the services rendered, refefs no doubt to 
hirer of the services of the slave. There is no evidence that 
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the slave was hired out to another person, but as the cause 
must be remanded, it is proper to consider the case in that as- 
pect. 

At an early period in the history of this eourt, [Meeker v. 
Childress, Minor, 109,] it was held, that where a negro was 
hired out, the owner was not liable for medical services ren- 
dered to the slave without his request, during the period for 
which he was hired. This decision appears to have been ac- 
quiesced in since that time, and may be considered aslaw. It 
must, however be confined to those cases in which the hirer 
retains the possession. The hirer could not, any more than the 
owner voluntarily permit the slave to be absent from him ; 
and in such a case there can be no doubt that the owner as 
well as the hirer would be responsible for necessary medical 
services rendered to the slave. The master cannot, by his 
contract with another, absolve himself from the obligation he 
is under to the slave and the community to afford him protec- 
tion and provide for his necessary wants in sickness or old 
age. 

The statement in the record is, that there was no one at Pas- 
cagowla whose duty it was totake care of said negro. Insuch 
acase we entertain no doubt that the owner of the slave is 
responsible for necessary medical attendance. 

The Court therefore erred in its charge to the jury, and its 
‘judgment is reversed and the cause remanded. 


ODEN v. RIPPETOE. 


1, Evidence of an offer on the part of the defendant in execution to transfer his 
property to another for the purpose,of delaying creditors, cannot be given in evi- 
dence to affect the claimant who subsequently purchased the same property from 
the defendant in execution. : 

2. Nor is such evid@nce admissible with the limitation that it shall only affect the 
claimaat, if subsequent evidence will authorize the jury to infer that the claimant 
received the property under the same circumstances. 
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‘Wan of Error to the Circuit Court of Talladega county, 


Trial of the right of property levied on by virtue of an exe- 
cution at the suit of Rippetoe against William T. Stubblefield 
and claimed by Oden. 

At the trial of the suit, the slaves were shown to have been 
in the possession of Oden, under a sale from Stubblefield, at 
the time of the levy. 

The plaintiff then offered to prove that a shd time before 
the sale of the slaves to Oden by Stubblefield, the last named 
person had offered tc convey them to the witness, who spoke 
of the transaction for the purpose of preventing them from be- 
ing sold under executions, upon judgments which Stubblefield 
said were about to be obtained against him. Oden was not 
present when this offer was made, nor did the witness know 
that he knew or had ever heard of it. This evidence was ‘op- 
posed by the claimant, but was admitted by the Court, and an 
exception was taken. 

It appears from the bill of exceptions, that this evidence was 
permitted to go to the jury, under the limitation that if they, 
from any thing subsequently shown in evidence, could proper- 
ly infer that Oden had received a deed under similar circum- 
stances, this evidence would be legitimate, but not otherwise. 
Much other evidence was before the jury which is unnecessary 
to be stated, as the opinion of the Court is founded on the ques- 
tion of admission merely. 

A verdict and judgment having been given against the 
claimant, he seeks to reverse the judgment, alledging 7 ad- 
mission of this evidence to be erroneous, 


Rice and Pecx for the plaintiffs in error. 
CuILTon, contra. 


GOLDTHWAITE, J.—It is not easy to perceive what le- 
gal influence could be exerted upon this case, by the evidence 
admitted, even when the utmost weight is accorded to the lim- 
itations under which it was permitted to go to the jury. 

If it is conceded that the evidence subsequently admitted 
might lead the jury to the conclusion that the conveyance from 
Stubblefield to Oden was made for the purpose of delaying oth- 
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er creditors, the fact.that others had been requested by Stub- 
blefield to cover the property, would have no tendency to make 
any doubtful matter with respect to Oden’s participation in the 
fraud more clear. 

To render the sale from Stubblefield to Oden invalid on the 
ground of fraud, it was necessary to show that Oden partici- 
pated in it. 

The evideyce admitted, goes no farther than to show an in- 
tention, or %. on the part of Stubblefield, at a former peri- 
od to cover his property, but has no tendency to connect 
Oden with him, either in intention or act. It is impossible to 
distinguish this from the case of Jones v. Norris, [2 Ala. Rep. 
526,] in which evidence of the same description was irrele- 
vant. 

The judgment is erroneous for this reason, and is reversed, 
and the cause remanded. 





CARLISLE v. THE CAHAWBA AND MARION RAIL 
ROAD COMPANY. 


1, When a matter alledged in the pleading is to be considered as lying more 
properly in the knowledge of the plaintiff than the defendant, then the declara- 
tion ought to state that the defendant had notice ; but it is otherwise where both 
parties are supposed to be alike cognizant of the fact, 

2. In an action against a stockholder for instalments required to be paid upon his 
shares, it should be alledged by the company that the defendant had notice of 
the requisitions ; but a general averment in the declaration, in these words, “ of 
all which the defendant had notice,” is sufficient on general demurrer. 

3. Although the charter of a Rail Road Company authorizes a sale of the stock of 
a subscriber for the non-payment of calls made thereon, yet an action of assump- 
sit will lie upon his subscription, which is a promise to pay. 

4. Where a legislative act does not per se confer corporate powers, but contem- 
plates some act to be done by the company, as the election of Officers, &c., the 
act required must be done, to entitle the corporation to maintain an action 
against a subscriber for stock—the subscription being made prior to the time of 
the orgauization for which the charter provided. 
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Wait of Besoe.h to the Circuit Gases of Roos. 


This was an action of assumpsit, brought by the defendant 
in error to recover of the plaintiff seven instalments of five per 
cent, each, on five hundred dollars in stock subscribed for in 
«the Rail Road of the Company. The declaration contains 
three counts,the character of which will sufficietly appear from 
the opinion of the Court. A demurrer was filed to the entire 
declaration, which was overruled, and thereupon the defen- 
dant pleaded—1. Nul tiel corporation. 2. Non assumpsit. 
On both of which issue was joined and the cause submitted to 
a jury. 

On the trial the defendant excepted to the ruling of the pre- 
siding Judge. The plaintiff offered in evidence an act of the 
Legislature of this State entitled “an act to incorporate the Ca- 
hawba and Marion Rail Road Company,” approved January 
18th, 1834; and further produced a written agreement, as fol- 
lows: “ We whose names are here underwritten, promise and 
oblige ourselves to pay at such times, or in such instalments, 
and in such manner as the President and Directors of the Ca- 
hawba and Marion Rail Road Company may from time to 
time prescribe and direct, the amount or number of shares of 
stock in the said company which we have set down opposite 
our respective names.’”’ The agreement was dated 20th 
March, 1837, and among many others the name of the defen- 
dant was thereto subscribed, opposite to which was the follow- 
ing: “ $5, (five ss,) $500 dolls.” 

It was alsoshown from the books of the Company that the 
several instalments or assessments sued for, were made as sta- 
ted in the declaration ; but no proof was adduced of any de- 
mand of, or notice thereof, to the defendant previous to the 
commencement of this suit. Here the plaintiff closed its testi- 
mony, and the defendant offered none. 

The defendant’s counsel moved the Court to charge the jury, 
that in addition to the production of the charter and the writ- 
ten agreement, the plaintiff should have proved its regular or- 
ganization according to the act. nd further that the plain- 
tiff should have proved a notice or demand of the several in- 
stalménts sued for before the issuance of the writ. And lastly, 
the defendant moved to exclude from the jury the written agree- 
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Carlisle v. The Caha 
ment because it was incorrectly described in the declaration. 
All of which several motions were overruled, and the Court 
instructed the jury that no other proof of the corporate charac- 
ter of the plaintiff was necessary but the production of the 
charter and the written agréement; and no proof of notice or 
demand of the several instalments sued for, was necescary to ° 
entitle the plaintiff to recover; and further, the agreement was 
admissible evidence under the declaration. 


SE OE _ ——$————————————— —_——— —— 


A. Grananm, for the plaintiff in error. The demurrer to the 
declaration should have been sustained, because it does not al- 
ledge that the defendant had notice before suit brought, that 
the several instalments or assessments had been called for by 
the company; and the same remark will apply to the refusal to 
instruct the jury on this point. [1 Chit. Plead. 360.] The 4th 
section of the charter would seem to render a,demand neces- 
sary before suit brought; and this would seem to be more es- 
pecially necessary, when it is recollected that the written 
agreement does not bind the defendant to pay the stock sub- 
scribed by him to any particular person. Besides the defen- 
dant, according to the terms of the charter, was not a corpora- 
tor at the time he signed the agreement—the first section of 
the act making such only, those persons whose names are men- 
tioned, together with their associates. 

The written agreement was not described according to its 
legal effect, and should have been excluded under the general 
issue. 

Lastly; the act of incorporation and agreement were not in 
themselves evidence that the plaintiff had become organized 
as a corporate body, and until fhis is done they have no right to 
require instalments to be paid on stock. [See §4 of charter, 
passed in January, ’34.] The agreement does not admit the 
organization of the corporation; and there can be no pretence 
for saying that the defendant is estopped by his signature from 
requiring additional proof of its corporate powers. He cited 
13 John. Rep. 38; 18 ib. 137; Chitty on bills, 159; 8 Wend. 
Rep. 480; 1 Ala. Rep. N. S. 241. 


H. Davis and B. F. Porter, for defendant. The charter 
creates a corporation, without requiring any further act in order 
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to authorize it to demand or sue for stock subscribed to the 
rail road. Ifthe charter required other acts to be done in or- 
der to confer corporate powers, it is admitted that the perform- 
ance of these acts should be replied and proved in answer to 
the plea of nud tiel corporation. [18 John. Rep. 137; 9 Cow. 
Rep. 204, et post. | 

The agreement sued on admits‘the corporate existence of 
the plaintiff below. [14 John. Rep. 238.] But if this be not 
so, the act of incorporation was quite sufficient. {2 N. Hamp. 
Rep. 310; 18 John. Rep. 137; 9 Con. Rep. 203.] 

The terms on which defendant made his subscription did not 
contemplate a notice, and no personal demand was necessary. 
Besides, the agreement made the President and Directors agents 
of the defendant and a notice to them, was a notice to him. 
{[Ang. and Ames on Corp. 204.] Further, the defendant is a 
corporator, and must take notice of the acts of the President 
and Directors, and may, if he will, be informed of them. [1 
Chit. Plead. 360; Arch. Plead. 91; 1 Sand. Rep. 117, note 2.] 

The agreement is in legal effect a promissory note, and the 
second count is good,[14 John. Rep. 238; 9 ib. 217,] though it 
does not alledge a demand or notice. If a note is payable 
on demand, the bringing a suit is a sufficient demand. 

It sufficiently appears from the defendant’s contract, that the 
payment for the stock is to be made to the plaintifi—but if the 
contract is incomplete in this respect, it is sufficiently aided by 
averments which are entirely allowable. 

The subscription of the defendant for stock made him liable 
to the action of the plaintiff for the failure to pay for it. [Ang. 
and Ames on Corp. 304-5; 2 N. Hamp. Rep. 380; 1 Caine’s 
Rep. 381; 5 Mass. Rep. 80; ib. 497; 10 ib. 327; 1 Binney’s 
Rep. 70; 9 John. Rep. 217.] 


COLLIER, C.J.—The first count of the declaration alledges 
that the plaintiff became a body corporate by an act of the le- 
gislature, approved on the 18th January, 1834, that the defen- 
dant, on the 20th March, 1837, with numerous ether persons 
subscribed and executed a certain instrument in writing, where- 
by he promised to pay the plaintiff at such times, in such in- 
Sstalments and in such manner as the President and Directors 
of the corporation might prescribe and direct the amount or 
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number of shares of stock in the company which the defendant 
then and there set opposite his name. It is then averred that 
he set opposite his name five shares at one hundred dollars 
each, to be paid for according to the terms of the agreement. 
Further, that instalments were required to be paid on the stock 
subscribed, at different times and places, particularly stated, 
amounting in the aggregate to the sum of two hundred and 
fifty seven 50-100 dollars; of all which the defendant had no- 
tice. The Count then concludes with a deduction of the de- 
fendant’s liability; his promise to pay, and an allegation of his 
non-payment. 

The second count declares upon the agreement as a promis- 
sory note, alledges generally the repeated requisitions of the 
plaintiff on the defendant’s stock, amounting in the aggregate 
to two hundred and fifty-seven 50-100 dollars, the non-pay- 
ment of the instalments, but does not aver a demand or no- 
tice. 

The third count is for stock sold and delievered, in conside- 
ration of which the defendant agreed to pay the plaintiff ‘the 
sum of five hundred dollars. 

The defendant did not demur to the counts separately, but 
objects to the declaration generally,that it is not explicitly aver- 
red that the defendant had notice previous to the commence- 
ment of the suit, that he was required by the President and 
Directors of the Company:to pay any instalment upon the 
stock subscribed by him. True it is not alledged in totidem 
verbis that the defendant was then informed of the requisition 
which was made upon him, but the first count, after stating 
the different calls made upon the defendant for instalments, 
avers “of all which defendant had notice.”” This is swbstan- 
tially sufficient, conceding.a demand, or notice, necessary to 
be averred and proved. If special demurrers were tolerated, 
perhaps greater particularity in pleading would be required, 
but matters of form are to be disregarded, as it is expressly de- 
elared by statute that all demurrers shall have no other effect 
than general demurrers. 

In respect to the necessity of alledging and proving a notice, 
the rule is thus stated: when the matter alledged in the plead- 
ing is to be considered as lying more properly in the know- 
ledge of the plaintiff than the defendant, then the declaration 
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ought to state that the defendant had notice thereof. But 
where the matter does not lie more properly in the knowledge 
of the plaintiff than the defendant, notice need not be averred. 
[1 Chitty’s Plead. 360.] Testing the case by this rule, and we 
think it clear that notice of a call for instalments upon the stock 
isa necessary allegation. The times, amount of instalments, 
and manner of payment, were all to be prescribed by the Pre- 
sident and Directors of the corporation, depended upon their 
volition and action ; and consequently was more properly with- 
in their knowledge. It was competent for the defendant from 
time to time to have made inquiries of them and to have sought 
an examination of the books which they kept, yet he was un- 
der no greater obligation to have done this than is the drawer 
or indorser of a bill to inquire if it has been honored by the 
acceptor. 

We will not undertake to say what evidence is necessary to 
charge the defendant with notice, or whether it may not be in- 
ferred from other facts, because there is nothing in the record 
to show that any proof was adduced to the point. 

According to the view we have taken, the first count is good 
and this is enough to have authorized the Court to overrule 
the demurrer in /oZo, as it did not object to the counts sepa- 
rately. 

The idea that the writing subscribed by the defendant is not 
correctly described, is not well founded. The first count, if it 
does not set it out literally, certainly describes it according to 
its substance and effect. Besides, although the Judge instruct- 
ed the jury that the agreement was evidence, under the decla- 
tion, it does not appear that its admissibility was objected to 
by the defendant at the trial. 

The act incorporating the plaintiff provides that the -Presi- 
dent and twelve Directors designated by name, “and their as- 
sociates and successors in office shall be a body politic and cor- 
porate by the name and style of the Cahawba and Marion Rail 
Road Company, with the usual powers. That the President 
and Directors shall continue in office until the first day-of Jan- 
uary, 1835, and until their successors are elected and qualified: 
and shal] cause books to be opened, &c. for the subscription of 
stock, which stock, so subscribed, shall be divided into shares 
of one hundred dollars each.”’ Further, the stockholders shall 
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meet at Cahawba, on the first day of January, 1835, and elect 
thirteen Directors from among themselves, one of whom shall 
be chosen President; and annually thereafter, there shall be 
an election of the same officers. gain: “That the President 
and Directors, when they shall have organized agreeably to 
’ this act, shall have power to borrow money, contract debts, 
and be contracted with, upon the credit of the stock thereof, 
and to pledge personal or real estate for the payment of their 
debts, and to appoint such officers, agents and servants as they 
may think necessary, and give them such compensation as they 
may conceive just. They may require such instalments to be 
paid upon the steck as they may think best for the interest of 
the said company; and on failure of any stockholder to pay 
the amoun: due upon his, her or their stock, in pursuance of 
any call made by the President and Directors, as aforesaid, 
within sixty days after such call, the President and Directors 
shall be authorized to sell said stock: Provided, the same can 
be sold at not less than par value, for the amount so due; and 
the said stock shall be deemed and considered in law as pri- 
vate property.” 

In Beene v. the Cahawba and Marion Rail Road Company, 
[3 Ala. Rep. N. S. 660,] it was decided, that although the 
charter in question authorizes the sale of stock at its par value 
to pay what may be due thereon by the stockholder, yet upon 
an agreement, such as that sued on in the case before us, an 
action of assumpsit may be maintained. 

It is needless to consider the character of the pleas, since it 
is clear they throw upon the plaintiff the onus of proving eve- 
ry thing necessary to sustain the action. 

The defendant, by his subscription of stock, admits nothing 
more than the charter of the corporation asserts; and if that 
contemplates some further act to be done before a requisition 
may be made upon the subscribers for payments upon their 
stock, or before they are liable to suit, that act must be shown 
to have been done. The fourth section, which we have cited 
in extenso, invests the President and Directors with authority 
to require such instalments to be paid upon the stock as they 
may think best for the interest of the said Companv,”’ “ when 
they shall have organized agreeably to this act.”? What is 
meant by organizing is clearly pointed out, to wit: the assem- 
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bling of the secknoliens and electing ddeinveet dvecveeniis To 
‘entitle the plaintiff to maintain an action against the defendant, 
and to recover the amount of calls made upon his stock, it 
should be shown that the meeting and election provided for by 
the charter did take place. 

The powers of a corporation must always depend upon the” 
terms and act of its creation. Some are made bodies politic, 
and entitled to exercise all powers conferred on them without 
any act done by its members, [10 Wend. Rep 269,] while it is 
necessary for others to prove their exisience, not only by the 
production of their charter, but acts of user, &c. must be 
shown. As to the guanfum of proof required in such a case 
it is impossible to lay down a rule, applying alike toall cases ; 
it must depend upon the statute to which the particular corpo- 
ration owes its being. [3 Wend. Rep. 296.] ' 

In the case at bar, it cannot be supposed that the organiza- 
tion of the corporation is inferable from the fact of the defen- 
dant’s subscription being made so long after the time when 
the stockholders were to have made their first election of Di- 
rectors. The President and Directors appointed by the char- 
ter are expressly authorized to continue in office until their 
successors were elected and qualified, and in the absence of 
proof, it cannot be concluded that an election has been made. 

It results, from a consideration of the questions raised, that 
the judgment must be reversed and the cause remanded. 


LESNE«v. POMPHREY. 


1. An affidavit that “ some” of the witnesses of the plaintiff reside ont of the limits 
of the State, is not sufficient to authorize a commission to issue to take deposi- 
tions. 

2. When the Clerk omits to state what notice shall be given to the adverse party, 
of the time and place of taking it, the deposition cannot be read unless the party 
offering it prove that the notice actually given was sufficient. 
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Error to the Geemap Court cat Mobile Genet: 


Action for a breach of covenant by the defendant against 
the plaintiff in error. 

On the trial below, the plaintiff offered to read on deposi- 
tion of certain witnesses taken in Louisiana, to the reading of 
which the defendant below objected because there was no afli- 
davit of the materiality of the witnesses; the alfidavit being 
“that some of the witnesses of the plaintiff reside out of the 
State of Alabama.”’ Also, because the Clerk of the Court had 
not directed any or what notice should be given of the taking 
of the testimony, and that a notice given by the plaintiff’s at- 
torney, without the direction of the Clerk, was insufficient. 
The notice was given on the 2d June, 1841, to take the testi- 
mony in Franklin county, Louisiana, on the 7th of the same 
meath. The Court overruled both objections, and the plaintiff 
had a verdict and judgment. 

The assiguments of error bring to view the admission of the 


deposition. 


Darean, for the plaintiff in error. 
CampBELL, for the defendant in error. 


ORMOND, J.—The act authorising the deposition of an ab- 
sent witness to be taken, isto the following effect : 

“When a person who may be a witness in any cause, in any 
of the courts, shall reside out of this Territory, or shall, by rea- 
son of age or bodily infirmity, or any other cause, be incapa- 
ble of attending to give his or her testimony in court, oath 
thereof being made to any Judge,Justice or Clerk of the Court 
where such suit is depending, such Judge, Justice or Clerk, is 
hereby empowered to issue, &c. Provided, that the party pray- 
ing such commission, shall give such notice to the adverse 
party of the time and place, when apd where, such commission 
is to be executed, as the Court, Judge, Justice or Clerk shall 
think proper.” [Aik. Dig. 126.] 

We think it quite clear that the act requires that the name 
of the witness whose deposition is proposed to be taken should 
be inserted in the affidavit. Unless this is done how can the 
Clerk issue a commission to take the deposition of the witness, 
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the authority for doing which is the affidavit. The language 
of the act is, that upon affidavit being made, a commission 
shall be issued to take the testimony of “such witness.”’ An 
affidavit that some of the plaintiff’s witnesses reside out of the 
State, does not establish that the particular witnesses whose 
depositions were taken are in that predicament, and was there- 
fore not sufficient to authorize the issuance of the commission 
to take their depositions. 

The party taking such deposition is also required to give 
such notice of the time and place where the deposition is to be 
taken to the adverse party as the “Court, Judge, Justice or 
Clerk shall think proper.”’ In this case, the Clerk issuing the 
commission did not state what notice should be given. In the 
case of Parker v. Hagerty, [1 Ala. Rep. 632,] the Clerk had 
omitted to require what notice should be given, but it was 
proved to the court that the notice actually given was suffi- 
cient, and we held that the deposition was properly read in ev- 
idence to the jury. 

The nofice given in this case was five days, and no attempt 
was made to prove that it was sufficient. This, under the au- 
thority of the case just cited, it was necessary the plaintiff 
should have done, as the Clerk, who is ky law made the judge 
of the time to be given, it appears did not act. 

The judgment must therefore be reversed and the cause re- 
manded. 


BOYD v. MYNATT. 


1, Itis no bar or defence to a bill, for an account and settlement of a partnershio, 
that the defendant has been injured by the failure of complainant to perform his 
stipulations contained in the articles of copartnership. The defendant, in such a 
case, has his remedy by action at law on the articles. The practice in Courts 
of equity is to consider all stipuletions in the articles, when not acted on by the 
patties, as if they were entirely omitted. 
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Warr of Error to the Court of Chancery for the fourth Dis- 
trict of the Northern Division. 


The bill exhibits the articles of partnership, containing the 
mutual stipulations of the several acts to be performed by the 
parties with respect to the business. The principal actsto be 
doue by the complainant, were to supply a capital of one thou- 
sand dollars, the making of a tan yard, and the furnishing a 
hand to work in it. Those to be done by the defendant were 
to take charge of the yard, to use his best endeavors for the in- 
terest of the firm, and to teach the hand which the complain- 
ant agreed to furnish, the business in all its various branches. 

The bill alledges that the partnership was carried on for 
some fifteen months, and states the items of account for which 
it is chargeable to the complainant. It also alledges the per- 
formance of all the stipulations on the part of the complainant, 
the non-performance of those stipulated by the defendant, who 
is charged with receiving all the effects belonging to the firm, 
and with refusing to settle or adjust the accounts, not withstand- 
ing a dissolution had been agreed on. 

The answer of the defendant admits the execution of the ar- 
ticles, and that the partnership was carried on for some months, 
but it denies that the capital stipulated for was supplied by the 
complainant, except the amount of two hundred and twenty- 
nine dollars. It also denies that the hand was supplied as 
agreed, except for a short period of time, after which he was 
put to other work by the complainant; and it also asserts that 
the principal work of erecting the yard, &c. was performed by 
the defendant. 

The answer likewise insists on these grounds of defence: 

Ist. That a settlement of the transaction was had by a divi- 
sion of the partnership effects, and afterwards that the com- 
plainant sued the defendant in a court of law in Benton coun- 
ty, with regard to which the parties agreed that the suit should 
be dismissed and each party pay his own costs; the articles of 
agreement were to be given up by the complainant, who said 
he had left them at his residence. The defendant asserts that 
under this agreement, he paid his portion of the costs. 

2d. That the failure of the complainant to supply the capital 
agreed upon, prevented the business from being profitably car- 
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ried on, and that the defendant would have been a loser even 
if he had received all the effects of the firm to his own use. 
He therefore insists that this violation of the contract by the 
complainant is a reason why he should not be compéiled to 
render any account of the partnership. 

3d. That he was a minor when the articles of partnership 
were entered into. : 

The evidence taken in the cause, shows that the partnership 
was carried on under the articles, although it is certain the 
complainant did not furnish the amount of capital stipulated 
for, and omitted in some other matters to comply with his 
agreements. 

The Chancellor considering none of the points made by the 
answer as sufficient to preclude an account between the par- 
ties, directed one to be taken upon certain principles ascertain- 
ed by a decretal order. This account was taken, but the_re- 
port of the Master was subsequently set aside, for reasons not 
important to be recited, and a new reference made. Under 
this another account was taken and reported, showing the de- 
fendant’s indebtedness to the complainant in the sum of two 
hundred and ninety dollars, witk interest from the 4th March, 
1835. 

Several exceptions were taken to this report, but they are 
unnecessary to notice, as the Chancellor concurred with the 
Master in his views of the account between the parties, taken 
with reference to the articles; but on a re-examination of the 
pleadings and proofs, the bill was dismissed, the Chancellor 
conceiving that the failure of the complainant to comply with 
the stipulations of the contract on his part, precluded him from 
calling for an account, the more especially as it satisfactorily 
appeared the business of the partnership could not be success- 
fully prosecuted without a compliance with these stipulations. 
To reverse the decree the writ of error is now prosecuted. 


W. B. Maazttn, for the plaintiff in error. 
Moore, contra. 


GOLDTHWAITE, J.—This case was retained under con- 
sideration, because it was supposed to involve a principle en- 
11 
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Warr of Error to the Court of Chancery for the fourth Dis- 
trict of the Northern Division. 


The bill exhibits the articles of partnership, containing the 
mutual stipulations of the several acts to be performed by the 
parties with respect to the business. The principal acts.to be 
doue by the complainant, were to supply a capital of one thou- 
sand dollars, the making of a tan yard, and the furnishing a 
hand to work in it. Those to be done by the defendant were 
to take charge of the yard, to use his best endeavors for the in- 
terest of the firm, and to teach the hand which the complain- 
ant agreed to furnish, the business in all its various branches. 

The bill alledges that the partnership was carried on for 
some fifteen months, and states the items of account for which 
it is chargeable to the complainant. It also alledges the per- 
formance of all the stipulations on the part of the complainant, 
the non-performance of those stipulated by the defendant, who 
is charged with receiving all the effects belonging to the firm, 
and with refusing to settle or adjust the accounts, not withstand- 
ing a dissolution had been agreed on. 

The answer of the defendant admits the execution of the ar- 
ticles, and that the partnership was carried on for some months, 
but it denies that the capital stipulated for was supplied by the 
complainant, except the amount of two hundred and twenty- 
nine dollars. It also denies that the hand was supplied as 
agreed, except for a short period of time, after which he was 
put to other work by the complainant; and it also asserts that 
the principal work of erecting the yard, &c. was performed by 
the defendant. 

The answer likewise insists on these grounds of defence: 

Ist. That a settlement of the transaction was had by a divi- 
sion of the partnership effects, and afterwards that the com- 
plainant sued the defendant in a court of law in Benton coun- 
ty, with regard to which the parties agreed that the suit should 
be dismissed and each party pay his own costs; the articles of 
agreement were to be given up by the complainant, who said 
he had left them at his residence. The defendant asserts that 
under this agreement, he paid his portion of the costs. 

2d.. That the failure of the complainant to supply the capital 
agreed upon, prevented the business from being profitably car- 
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ried on, and that the defendant would have been a loser even 
if he had received all the effects of the firm to his own use. 
He therefore insists that this violation of the contract by the 
complainant is a reason why he should not be compelled to 
render any account of the partnership. 

3d. That he was a minor when the articles of partnership 
were entered into. 

The evidence taken in the cause, shows that the partnership 
was carried on under the articles, although it is certain the 
complainant did not furnish the amount of capital stipulated 
for, and omitted in some other matters to comply with his 
agreements. 

The Chancellor considering none of the points made by the 
answer as sufficient to preclude an account between the par- 
ties, directed one to be taken upon certain principles ascertain- 
ed by a decretal order. This account was taken, but the_re- 
port of the Master was subsequently set aside, for reasons not 
important to be recited, and a new reference made. Under 
this another account was taken and reported, showing the de- 
fendant’s indebtedness to the complainant in the sum of two 
hundred and ninety dollars, with interest from the 4th March, 
1835. 

Several exceptions were taken to this report, but they are 
unnecessary to notice, as the Chancellor concurred with the 
Master in his views of the account between the parties, taken 
with reference to the articles; but on a re-examination of the 
pleadings and proofs, the bill was dismissed, the Chancellor 
conceiving that the failure of the complainant to comply with 
the stipulations of the contract on his part, precluded him from 
calling for an account, the more especially as it satisfactorily 
appeared the business of the partnership could not be success- 
fully prosecuted without a compliance with these stipulations. 
To reverse the decree the writ of error is now prosecuted. 


W. B. Martin, for the plaintiff in error. 
Moore, contra. 


GOLDTHWAITE, J.—This case was retained under con- 
sideration, because it was supposed to involve a principle en- 
11 
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tirely novel, and with respect to which there seems to be an en- 
tire absence of decision. 

The Chancellor dismissed the bjll at the final hearing, be- 
cause he considered the unsuccessful prosecution of the part- 
nership business as owing, chiefly, if not entirely, to the omis- 
sion by the complainant to supply the capital agreed by him to 
be supplied. 

The default of the complainant in this, as well as in some 
other matters, may be conceded as sufficiently established by the 
proof, but yet it is clear the partnership was carried on under 
the articles for more than a year, and also that no settlement of 
the partnership transactions has been had with the assent of 
‘both parties. 

Under these circumstances, if the complainant cannot enforce 
a settlement in equity, it is clear he is without relief. The de- 
cree dismissing the bill assumes that the complainant is not en- 
titled to an account, because the defendant will not be more 
than compensated for injuries sustained by the complainant’s 
neglect or refusal to comply with his covenants, even when 
che is permitted to retain all the joint effects shown to be in his 
hands. 

We think this view cannot be sustained, and that if it was 
adopted it must lead to a practice which would prove exceed- 
ingly inconvenient. In most cases of bills for the settlement of 
partnership accounts, the defendant would insist on compensa- 
tion for the breaches of the covenants contained in the artieles, 
‘and the account of the partnership transactions, would be em- 
‘ barrassed or delayed with the inquiry into these damages, 
which all authorities agree must be ascertained by a suit at 
law. [Story on Part. 327.] \ 

The practice established in courts of equity on this subject, 
is to read the articles of partnership, when they contain-clauses 
which have not been acted on, as if these clauses were ex- 
punged, or were not inserted therein. Jackson v. Sedgwick, 1 
Swanston, 460, 469; Collyer on Part. B. 2, Ch. 2, §139, 
2d ed.] 

In the application of this rule, no injurious results can ever 
flow, as the party injured by a breach of stipulations contained 
in the articles, always has an ample remedy at law, and can 
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exert it equally as speedily as his adversary can obtain an ac-. 
count in equity. 

The case of insolvency may present an exemption to this 
rule, but whether it does, is not necessary now to be determin- 
ed, as it is not involved in this case. 

The decree must be reversed, and as there was no action by 
the Chancellor upon the exceptions, it must be remanded in 
order that an examination may be made of the correctness of 
the Master’s report. 








REID v. DAVIS. 


3. A contract for the sale and conveyance of land, evidenced by a bond, condi- 
tioned to make title at a future day, invests the purchaser with the right of entry; 
and though he has never taken actual possession, he cannot, on that ground, re- 
sist the payment of a promissory note, given for the purchase money. 

2. A vendee of land may, after the expiration of the time within which the vendor 
has undertaken to make a title, demand the same and tender the purchase mo- 
ney, and if the vendor fails to perform his contract, by abandoning the posses. 

' gion he may rescind the contract of purchase. But the demand of the deed and 
offer to return the bond to the vendor, will not operate a rescission ; unless there 
be something in the form of the contract making this sufficient. 4 


Warr of error to the Circuit Court of Lowndes. 


This was an action of assumpsit on a promissory note made 
“by the plaintiff in error, on the 11th November, 1837, for the 
payment, to the defendant, on the 1st of March, 1841, of the 
sum of three hundred and forty dollars. The cause was tried 
on the pleas of non assumpsit, failure of consideration and 
fraud. On the trial the defendant below excepted to the ruling 
of the Court. It was proved that the note declared on, was 
given for the purchase of a tract of land, by the defendant of 
the plaintiff, and that the latter had executed a bond to the for- 
mer, conditioned to make him a title to the same as soon as a 
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patent therefor should be oWtained from the United States. 
Further, it was proved by the defendant that he had demand- 
ed a deed for the land, of the plaintiff, who declined executing 
it, alledging that he had not received, and did not know when 
he should receive, the patent; that he procured the entry of 
the land to be made by his brother, who held the duplicate re- 
ceipt therefor. Tlie defendant then offered to surrender to the 
plaintiff his bond for titles, and give up the money which had 
been previously paid on his purchase, and rescind the contract, 
but to this the plaintiff would not assent. The defendant was 
not in actual possession at the time of the trial. 

The plaintiff then exhibited a duplicate receipt for the land, 
in his own name, from the Receiver of public moneys at De- 
mopolis, proved that the defendant had examined the laid be- 
fore and after the purchase by him, that it was situate in Ala- 
bama, wholly unimproved, and had never since the sale to the 
defendant been held adversely to him, or actually occupied by 
any one, but was ai all times subject to the defendant’s pos- 
session. 

The Court charged the jury, if the land was unoccupied, or 
the defendant was undisturbed in his right to the possession, 
he might be considered as constructively possessed of it, and 
could not resist in an action at law, the payment of the pur- 
chase money on the ground that he was rot in the actual oc- 
cupancy. Further, that an offer by the defendant to rescind 
the contract and give up the plaintiff’s bond for title could not 
avail as a defence at law. 

The defendant’s counsel moved the Court to charge the ju- 
ry, that the refusal of the plaintiff to execute a deed when de- 
manded was a fraud on the defendant for which he had a 
right to rescind the contract of purchase, which charge the 
Court refused to give. 2nd further, that the defendant must 
have had a possessio pedis in order to estop him from resisting 
a recovery at law, which charge the Court refused to give, but 
charged the jury that if the defendant had or could obtain un- 
disturbed possession at pleasure, he could not, for the want of 
an actual occupancy, defend himself at law against an action 
for the purchase money. 

The jury returned a verdict for the plaintiff, for the amount 
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of the note and interest, and judgment was thereupon ren- 


dered. 


T. Witurams, for the plaintiff in error. There can be no 
necessity for going into equity to make the defence in a case 
like the present. The land had not been conveyed to the 
purchaser, but merely a bond for titles executed, and being 
uncultivated, the vendor could have no claim for rent, so that 
the offer to return the delivery bond, and its acceptance would 
place the parties in statu quo. 

The seller undertook to make a title as soon asa patent could 
be obtained from the General Government, that is, within a 
reasonable time. That time had elapsed before the suit was 
brought; and the demand ef a deed and the offer to surrender 
the bond put an end to the contract, even at law. [Cullum v. 
The Branch Bank at Mobile, during this term; Pitts v. Cot- 
tingham, 9 Porter’s Rep. 675.] 


R. Sarrotp, for the defendant in error. The contract of 
the vendor, obliged him to make title as soon as he received a 
patent from the United States; it appears from the evidence 
recited that he was a purchaser from the Government, and in 
the absence, of proof to the contrary, it will be presumed that 
he had done nothing to prevent the issuance of a patent in the 
regular course of business. The vendor, then, could not by 
the demand of a deed, have been put in default for failing to 
make a title. 

There is no pretence of fraud. The vendee has not been 
disturbed in the possession of the land, and will doubtless re- 
ceive a title according to the terms of the contract he has ac- 
_ cepted. : 

The notes for the purchase money are made payable at dif- 
ferent times, without reference to the time when the title was 
to be perfected, and it is not now allowable to dbject to their 
payment, because the vendor has not made a deed in advance 
of the time stipulated for its execution. Ifthe vendee can be 
relieved, (which is denied,) it must be in Chancery. The de- 
fendant’s counsel relied upon cases cited for plaintiff, and in 
addition referred to Calaway v. McElroy & Flannagin, 3 Ala. 
Rep. N. S. 406; Steele v. Kinkle & Lehr, ibid, 352; Gibbs v. 
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Williams, ibid, 316 ; Clay and others y. Dennis, use &c. ibid, 
375. ‘ 


COLLIER, C. J.—1. The fact that the defendant below ne- 
ver was in the actual occupancy of the land which he had pur- 
chased, cannot relieve him from liability to pay the purchase 
money. His contract gave him the right of entry and enjoy- 
ment, and these invested him with the constructive possession. 
[Bliss’ adm’r v. Yancey, 1 Ala. Rep. N. S. 273; Clements v. 
Loggins, 1 Ala. Rep. N. S. 622; Fitzpatrick et al v. Feather- 
stone & McDougald, 3 Ala. Rep. 40.] It is not pretended that 
there was any adverse occupancy ; and this being the case, it 
was not incumbent on the plaintiff to put the defendant into 
the actual possession ; nor will the omission of the latter to 
take possession of the land, or its mere abandonment after- 
wards, operate a rescission of the contract. [Clay etal v. Den- 
nis, use &c. 3 Ala. Rep. 375.] The charge of the Court on 
this point then, was unobjectionable; it very properly suppos- 
ed the contract to be in full force, and on that hypothesis in- 
formed the jury that the want of actual occupancy did not con- 
stitute a bar to arecovery. 

2. The condition of the plaintiff’s bond did not oblige him 
to complete the defendants title by any definite time, but when 
he should obtain a patent for the land from the United States. 
This was an undertaking to do an act upon an event which, 
would happen, but the time when was uncertain; and before 
the obligor can be put in default for ifs non-performance, it 
must appear that the event has actually taken place, or has 
(at least,) been delayed by his act or omission. The evidence 
recited in the bill of exceptions does not show the plaintiff has 
done, or omitted to do, any thing to prevent the issuance of a 
patent according to the regular order of business in the Land 
Office; and in the absence of all proof, we must intend that 
no fault is attributable to him. We must then suppose, that 
the demand of a title was premature, and its refusal under the 
circumstances can avail nothing. In Clements v. Loggins, fl 
Ala. Rep. N. S. 622,] it was held that a vendee of land may 
tender the purchase money according to*his contract, and de- 
mand title, and if the vendor refuses to make title, the vendee 
may abandon the possession and thus rescind the contract ; but 
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a mere abandonment of the possession is not of itself sufficient 
to rescind the contract. When the same case was before the 
Court subsequently, it was decided, that to entitle the vendee 
to a rescission of the contract, the tender of the money and the 
demand of title must be made after the day stipulated for mak- 
ing the title, has arrived. [2. Ala. Rep. 514; to same effect is 
Steele v. Kinkle and Lehr, 3 Ala. Rep. 352.] 

In the case at bar, no tender of the purchase money was 
made, but a mere demand of a deed upon an offer to surren- 
der the bond. If the defendant could, at his election, under 
any circumstances, rescind the contract for the refusal of the 
plaintiff to make a title, where the money was not tendered, a 
conclusion which we do not admit, he certainly could not in 
the present case, when the plaintiff was under no obligation to 
yield to his demand. Where the vendor of land executes a 
bond, conditioned to make title to the vendee generally, and 
the vendee, in consideration thereof, makes his note payable to 
the vendor on a day certain, the failure to complete the title is 
not in itself a bar to an action onthe note. [George & George 
v. Stockton, 1 Ala. Rep. 136; Stone v. Gover, ibid, 287. And 
a vendee who holds the bond of his vendor, conditioned for 
the conveyance of title upon a future event, which has not 
happened, cannot occupy a more favorable position. 

3. It is scarcely necessary to say, that as the plaintiff was 
not in fault for not making a deed when demanded, the refu- 
sal to execute it, was not such a fraud upon the defendant as 
authorized him to rescind the contract. 

We are unable to discover any error in the proceedings 
of the Circuit Court, and its judgment is consequently af- 
firmed. 
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LACY v. HOLBROOK, BOWMAN & Co. 


1. A plea adinitting of two constructions will be.construed most strongly against 
the pleader. 

2. The terms “ funds current in the city of New York,” mean gold or silver, or 
something equivalent and convertible into the precious metals. 

3. A protest for non-acceptance.ofa bill which recited that on a day before the ma- 
turity of the bill it was received by the notary, presented, protested, &c., and at 
the close recites, ‘* This done and protested at Mobile, aforesaid ”—Held suffi. 
cient as to the time of presentment. 


Error to the Circuit Court of Tuscaloosa. 


This was an action of assumpsit by the defendants in error 
as payees, against the plaintiff in error as drawer of a bill of 
exchange of the following tenor, for non acceptance: ° 


“Tuscaloosa, February 12th, 1840. 


$1,176. 

Eight months after date, please pay to the order of Holbrook, 
Bowman & Co. at the Bank of Mobile, one thousand one hun- 
dred and seventy-six dollars, in funds current in the city of 
New York, for value received, and charge the same to 

Your ob’t servant, 
WM. M. LACY. 
To Messrs. Lacy, TERRELL & Co. Mobile.’’ 


The declaration is in the usual form, describing the bill as 
having been drawn for one thousand one hundred and sev- 
enty-six dollars, in funds current in the City of New 
York. 

The defendant pleaded non assumpsit, and a special plea, 
“That at the time of drawing the said bill of exchange, and 
from that time to the time of bringing this suit, the said de- 
fendant had funds to the amount of this bill in the hands of 
the drawees of said bill, and that if the said bill had been pre- 
sented to ahy one of the partners of the said firm of Lacy, 
Terrel] & Co. who knew the state of accounts between them 
and this defendant, the said bill would have been accepted.” 
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The plaintiff took issue on the first plea, and demurred to 
the second, which demurrer was sustained by the Court. 

Pending the trial on the issue, as appears by a bill of excep- 
tions, the plaintiff offered in evidence a protest, which recited 
that the bill was received by him on the 23d June, 1840, that 
he presented the bill to the agent of Lacy, Terrell & Co. and 
demanded acceptance, which was refused, and thereupon he 
protested the same, &c. “Notices of protest put in the post 
office this evening, directed to the drawer at Tuscaloosa, Ala. 
This done and protested at Mobile, in presence of, &c.”? To 
the introduction of this as evidence the defendant’s counsel ob- 
jected, but the Court overruled the objection and permitted it 
to go to the jury. 

This being all the evidence, the defendant’s counsel moved 
the Court to charge the jury that the bill of exchange and the 
protest were not sufficient to enable the plaintiff to recover, 
which charge the Court refused, and charged the jury that the 
evidence was sufficient ; to which the defendant excepted. 

The plaintiffs obtained judgment and the defendant prose- 
cutes this writ and assigns for error— 

1. The judgment of the Court on the demurrer to the plea. 
2. The matters set out in the bill of exceptions. 



























Moopy, for plaintiff in error, cited 2d Starkie on Ev. 257; 
8 Porter, 259; 1 Porter, 263; 1 Ala. Rep. 327; 2 ib. 565; 4 
Mass. Rep. 252; Bank of Decatur v. Pierce, 3 Ala. Rep. 321. 








Pecx & CLARK, contra. 






ORMOND, J.—The demurrer was properly sustained to the 
second plea. The interpretation put on it by the counsel for 
-the plaintiff in error, that if the bill had been presented to any 
one of the partners, as they all knew the state of accounts be- 
tween the parties, it would have been accepted, may have been 
the view of the pleader, but at least the plea admits of the con- 
struction that the bill would have been accepted if presented 
to one of the partners, who knew the state of the accounts. 
The established rule is to construe the plea most strongly 
against the pleader, and under the influence of this principle 
the demurrer was properly sustained, 
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It is however insisted that the declaration is bad. The ob- 
jection is founded on the description of the bill—that the terms 
“current funds of the city of New York,”’ do not mean money 
and therefore the bill is not negotiable. We do not think the 
objection can be sustained. The term “ funds,” it is true, has 
a variety of meanings, in common with many other words in 
our language, and if it can be understood in some of the senses 
in which it may be used, it will be fatal to this instrument asa 
bill of exchange. When any word is used having more than 
one meaning thesense in which it is employed is to be gathered 
from the context—and we think it impossible for any one to 
doubt as to the intention of the parties in this case. The term 
par funds, or New York funds, is as well understood as the 
’ term cash, and it would be a reproach to the law if its minis- 
ters could not understand that which is obvious to all the rest 
of the world. As therefore by the terms “funds current in the 
city of New York,” the parties meant gold or silver, or some 
thing equivalent to it, and convertible at pleasure into the pre- 
cious metals, they must abide by that construction here. If 
they intended that the instrument should be discharged by the 
certificates of stock constituting the public funds, or any thing 
else than the common circulating medium established by law, 
throughout the United States, they have been most unfortunate 
in the use of language. 

The case of Joues v. Falls, [4 Mass. 252,] where it was held 
that an instrument payable in “foreign bills,’? was not a bill 
of exchange, does not affect the question here. The Court con- 
sidered that the import of the words foreign bills was not cash, 
but something differing in value from it. In this case we un- 
derstand New York current funds to be cash, or at least some- 
thing precisely equivalent to gold or silver. 

This bill was drawn on the 12th February, 1540, at eight 
months. There was not therefore any obligation to present it 
for acceptance at all, though it might be presented for that pur- 
pose as late as the day before it fell due. It appears from the 
protest that it was presented on the 23d June, 1840. It is ob- 
jected that it does not appear that it was so presented, or on 
what day it was presented. The-notary states that he receiv- 
ed it on the 23d June, 1840; he afterwards proceeds to state 
that he presented it for: acceptance, which was refused, and 
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thereupon he protested it, &c., and concludes, “ This done and 
protested at Mobile aforesaid, in presence of, &c.”” We un- 
derstand this to refer to the recital at the commencement of 
the protest, of the time of the reception of the bill, but if it were 
a protest for non-payment it would be necessary that the pre- 
cise time of the presentment should be stated, as it must be 
made on a day certain, ascertained by the bill. 

The remaining objections are all well taken; they are, that 
the presentment was to “an agent,’’ without stating to whom, 
and without proof of the agency, and that it was not proved 
that notice of the protest was sent to the proper post office. 

The first objection is fully sustained by the cases cited from 
1 Porter’s Rep. 263, and 1 Ala. Rep. 327; and the last by the 
cease of the Decatur Bank v. Pierce, 3 Ala. Rep. 321; and 
Foard v. Johnson, 2 Ala. Rep 565. 

For these errors the judgment must be reversed and the 
cayse remanded. 





KING v. McLOSKEY. 


1, Where the plaintiff is twice nonsuited in the progress of the same suit, and the 
nonsuits are set aside by the Court, this does not affect his right to proceed to 
judgment. The act of 1807, [Digest 283, §135,] refers to nonsuits suffered in 
several actions for the same cause. 


Wair of Error to the Circuit Court of Shelby county. 


Assumpsit by McLoskey & Co. against King as drawer of a 
bill of exchange. 

The record shows that the plaintiffs suffered a nonsuit at 
three different terms, but each nonsuit was set aside at the 
term when suffered,and the cause continued. At a subsequent 
term the defendant pleaded two of these nonsuits in avoidance 
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of the action. This plea was overruled on demurrer, and judg- 
ment given for the plaintiff. 


Peck, for the plaintiff in error, cited Digest, 283, §135; Bul- 
lock v Perry, 2 S. and P. 319, 


CHILTON, contra. 


GOLDTHWAITE. J.—The statute under which the defen- 
dant claims the right to interpose this plea, is in these terms: 

“ Every person desirous of suffering a nonsuit on trial, shall 
be barred therefrom, unless he do so before the jury retire from 
the bar; and no more than two new trials shall be granted in 
the same cause ; and two nonsuits shall be considered as equal 
to a verdict against the party suffering the same.” [ Digest, 
283, §135.] 

The object of this statute, most probably, was to prevent the 
institution of vexatious suits, and to provide a mode by which 
the defendant might have relief without applying to the Court 
of Chancery. There is nothing in the terms used that lead to 
the impression that it was intended to take ffom the Courts the 
power or discretion to set aside nonsuits. It will readily oc- 
cur to any one acquainted with the Circuit practice, that the 
plaintiff often suffers a nonsuit in consequence of an erroneous 
charge by the Court, and if the construction of this statute is 
to be such as to prevent the Court from correcting its error by 
setting aside the nonsuit, much vexation, and frequently injus- 
tice would be the conseqnence. 

Our opinion is that the statute refers alone to nonsuits which 
are decisive of the case, and on which the judgment of the 
Court is rendered. When the plaintiff has twice placed him- 
self in this predicament, the nonsuits are equivalent to a ver- 
dict, but not otherwise. 

Let the judgment be affirmed. 
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SMITH er ats. v. HOGAN. 


1, Where writs of fieri facias against the same defendant are at different times 
placed in the sheriff’s hands, who levied them simultaneously on a! the defen- 
dant’s property in his reach, but did not sell under either, if the property is only 
sufficient to satisty those, the lien of which had first attached, the sheriffis not liable 
to a judgment at the suit of a plaintiff in one of the junior fi. fa’s, upon a sugges- 
tion that the money could have been made thereon by due diligence. 


Warr of Error to the Circuit Court of Coosa. 


This was a proceeding by notice and suggestion under the 
statute against the sheriff of Coosa and his sureties, alledging 
that by due diligence the sheriff could have made the amount 
of an execution in his hands, at the suit of the defendant in 
error against Thomas W. and John Smith, for the sum of three 
thousand seven hundred and sixty-four 38-100 dollars, besides 
ten 12-100 dollars costs of suit. 

The sheriff appeared and pleaded—1. He could not have 
made the money on the execution by due diligence. 2. That 
the plaintiff in execution, upon a notice being given him for 
that purpose failed to give him a bond to indemnify him for 
selling certain property under the execution. 3. That the 
‘ land on which the execution in question was levied was not 
subject to the satisfaction of the same. 4. That the property 
levied on was not the estate of the defendant in execution. 
All of which are but equivalent to a denial of the suggestions. 

On the trial the sheriff excepted to the ruling of the presid- 
ing Judge. It appears that the plaintiff offered to prove by 
the deposition of W. W. Bowdon, particular acts of the wit- 
ness, relative to pointing out property, giving bond of indem- 
nity, &c. without producing a letter of attorney, under which 
the witness acted, although it was admitted that the paper was 
in court, in the possession of the plaintiff ’s counsel ; to this ev- 
idence the defendant objected, but his objection was overruled 
and it was read to the jury. © 

The plaintiff then proved that the bond “indemnifying the 
defendant for selling the goods levied on,” &c. had that day 
been seen in his possession; under this showing the Court de- 
cided that the plaintiff might give parol evidence of the con- 
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tents of the paper, unless it was produced; thereupon the de- 
fendant produced the same. 

The plaintiff then proposed to read the bond of indemnity 
to the jury, although its execution appeared to be attested by 
a subscribing witness, and one of the obligors executed it by 
attorney; to this the defendant objected, unless the bond was 
proved by the subscribing witness, and the authority of the 
attorney executing it was shown; but his objection was over- 
ruled and the paper read as evidence. 

It was admitted that the title to the lands levied on by the 
plaintiff’s execution, was in other persons, and never had been 
in the defendant in execution, yet the plaintiff,in despite of an 
objection by the defendant, was permitted to prove the value 
of a store house, mills and improvements situate thereon, of 
which defendant was in possession. 

The defendant then gave in evidence sundry executions 
amounting to more than sufficient to cover the estimated value 
of the land and improvements thereon, founded on judgments 
of an anterior date to the plaintiffs execution, all against the 
same defendants. These executions were levied simultane- 
ously with the plaintiff’s, but the land had not been sold un- 
der any of the executions. 

The Court charged the jury, that if they believed the defen- 
dant in execution had a possessory right, coupled with an 
equitable title to the lands and improvements at the time of 
the levy, that such possession and equitable right was subject 
to levy and sale by the sheriff. 

The defendant prayed the Court to charge the jury, that if 
the defendant, as sheriff, had in his hands, at the time of levy- 
ing plaintiff ’s execution, other executions ofa prior lien against 
the same defendants, amounting to a sum sufficient to cover 
the proceeds of the sale of all the defendant’s property, then 
the defendant was not liable to the plaintiff, although ‘he did 
not sell any of the property levied on, or did not proceed fur- 
ther under the executions thantolevy them, This charge was 
refused. 

The jury returned a verdict as follows: ‘ We, the jury, find 
that the sheriff, the defendant, could by due diligence have 
made the sum of eight hundred and eighty dollars and fifty 
cents, upon the said plaintiff’s execution, in his said sugges- 
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tion mentioned.” The plaintiff moved for a judgment for the 
amount of his exettition, with ten per cent. damages thereon; 
this motion was overruled, and a judgment rendered for the 
amount found by the jury, against the sheriff and certain*indi- 
viduals described as his sureties, with ten per cent damages on 
the same, together with costs. Both the sheriff and his sure- 
ties have joined in the prosecution of a writ of error. 


Morais, for the plaintiff in error. A recovery against a 
sheriff upon a suggestion, (if any thing,) must be for the full 
amount of the execution which he has failed to collect, and 
where it is not shown that the property of the defendant in ex- 
ecution was of value sufficient to satisfy it, the sheriff is not 
chargeable on motion. Where only a part of the money could 
have been made on the execution, the proceedings should be 
for a false return uuder the statute,in which, if the issue should 
be found for the plaintiff, the judgment would be for the 
amount of the execution, ten per cent. damages and costs, 
[Aik. Dig. Act of 1826, p. 174-5.] He might also resort to a 
common law remedy if he thought proper. 

Plaintiff’s counsel cited Bacon’s Ab. Tit. Stat. 652, to show 
that if the meaning of a statute be doubtful, the consequences 
are to be considered in its construction ; and that it should not 
be so interpreted as to be inconvenient or against reason. 

The deposition of Bowdon was improperly admitted to show 
his acts without proof of his agency. He may have been a 
mere stranger, and the acts of such an one could not be allow- 
ed to charge the sheriff for want of due diligence. [May v. 
May, 1 Porter’s Rep. 229.] 

The bond of indemnity was produced without reasonable 
notice for that purpose—the sheriff claimed no interest under 
“it, and in order to make it evidence its execution should have 
been proved. 

If the defendant in execution had no title to the lands which 
he occupied, his possession of the houses situate thereon were 
not subject to sale. [Rhea, Conner & Co. 1 Ala. Rep. N. S. 
219.] Much less was the equitable title subject to levy and 
sale by execution at law—our statute inhibits this, and declares 
a resort to equity to be necessary. So that if the possessory 
right might have been executed, the charge in respect to the 
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equitable title, not being authorized by any proof might have 
misled the jury and is objectionable on error. 

Lastly, the fact of executions in the sheriff’s hands of a lien 
prior to the plaintiff’s, sufficient to exhaust the defendant’s es- 
tate, is a sufficient answer to the suggestion, and show that so 
far as plaintiff is concerned, the want of diligence is not attri- 
butable to the sheriff. The case of King v. Bell et at. [8 Por- 
ter’s Rep. 147,] is distinguishable from the present on this 
point ; there no levies had been made, but here all the execu- 
tions had been levied, a fact which secured the preference of 
those which first issued. 


B. F. Porter for the defendant, Bowden’s deposition not 
being set out in the bill of exceptions, the court cannot adjudge 
its admission erroneous. [2 Stew. Rep. 38; 4 Monroe’s Rep. 
129; ib. 273; 3 Rawle’s Rep. 101.] The entire evidence 
should be set out when necessary to a correct decision, [1 J. J. 
Marsh. Rep. 504,] upon the principle that the party complain- 
ing must show error affirmatively. [1 Ala. Rep. N. S. 517; 
ibid, 582; Minor’s Rep. 399; 1 Cranch’s Rep. 318.] 

The production of the bond of indemnity by the defendant 
below, relieved the plaintiff from the necessity of proving its 
execution, [8 Porter’s Rep. 511,] and it may be questioned 
whether the time and manner of the notice is not so far a mat- 
ter of discretion as not to be revisable on error 

The letter of attorney to Bowdon was incidental only, and the 
authority might be proved notwithstanding its non production. 
[Anthon’s N. P. 40; 4 Cranch’s Rep. 398; 10 John. Rep. 
443; 17 Mass. Rep. 160; 4 J. J. Marsh. Rep. 572; 11 Wend. 
Rep. 667.] 

A possession coupled with a complete equity is liable to 
execution at law and bound by judgment. [1 John. Ch. Rep. 
56-7; 16 John. Rep. 192; 18 ibid, 94; 3 Caine’s Rep. 189; 9 
Cow. Rep. 73.] This doctrine is not opposed by the case of 
Rhea, Conner & Co. v. Hughes, [1 Ala. Rep. 219.] 

The prior liens of other executions is no defence to the 'sug- 
gestion. [Bell v. King, 8 Porter’s Rep 147.] 

The scizure of personal property under execution amounts 
to a satisfaction pro tanto, unless it is defeated by the defen- 
dant himself. [9 Porter’s Rep. 201; 1 Ala. Rep. N. S. 359.] 
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Ina proceeding of this kind, the sureties of the sheriff need 
not be notified. [1 Ala. Rep. 207.] 


COLLIER, C. J.—By a statute passed in 1820, it is enacted, 
“That the equitable title or claim to land, or other real 
estate, shall hereafter be liable to the payment of debts by suit 
in Chancery, and not otherwise ; and when a bill shall be filed 
for that purpose, all persons concerned in interest, shall be 
made parties thereto.”” It may well be questioned, whether 
the mere possession of real property can be sold under execu- 
tion, where the defendant has an equitable title to the same. 
The act cited, if it does not expressly, would seem impliedly to 
inhibit such a proceeding. But we will forbear the expression 
of an opinion on this point, as there is another on which we 
may, perhaps, more satisfactorily rest our judgment. 

Where goods are levied on by a fieri facias, the defendant 
may plead the taking in discharge of himself, and will not be 
liable to a second execution, unless they were removed by his 
connivance or permission, so that they could not be sold. 
[Webb v. Bumpass, 9 Porter’s Rep. 204.] This being the 
case, the mere levy of an execution places the property seized 
in the custody of the law, not subject to be taken by junior ex- 
ecutions, so as to divest an operative levy, previously made. 
And if the older executions to which reference is made in the 
bill of exceptions, were levied simultaneously with the plain- 
tiff’s, the latter could only come in after the former were sat- 
isfied. Now it is shown by the evidence set out in the record, 
that the entire property levied on was not of more than value 
sufficient to pay the older executions,and it necessarily follows 
that the plaintiff has no right to complain, that the sheriff could 
by due diligence have made the money on his execution. If 
neglect is attributable to the sheriff, there is nothing in the re- 
cord to show that consequences prejudicial to the plaintiff re- 
sulted ; if any one can complain, it must be the plaintiff in the 
executions which operated a prior lien. 

It is insisted for the defendant in error, that the case of Bell 
et al v. King, [8 Porter’s Rep. 147,] is decisive of his right to 
recover. That was a proceeding by suggestion against the 
sheriff and his sureties similar to the present. The sheriff in 
his defence proved that at the time he received the plaintiff’s 
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execution, he had in his hands two executions against the 
same defendant, amounting in the aggregate to a sum equal 
to the value of all the property in the defendant’s possession. 
This defence was disallowed by the primary Court; and this 
Court say that the “ preference of an older over a younger ex- 
ecution creditor, does not excuse the sheriff from a levy of the 
latter, where the property is not needed to satisfy the former, 
as where the creditor waives his priority, or gives day, which, 
in the case before us, might possibly be inferred. But without 
resorting to any such inference, we think it clear that a return 
of nulla bona cannot be justified by the proof of a prior lien, 
unless the executions creating it were actually levied.” This 
case is obviously unlike that now before us. There no levy 
was made on the defendant’s property by the older executions, 
so that it did not appear that the plaintiff in them, had any 
thing more than a lien in law which might never be enforced; 
but in the case at bar the executions were regularly levied, a 
circumstance which the case cited impliedly asserts would re- 
lieve the sheriff from the imputation of neglect at the suit of the 
junior judgment creditor. 

The levy of the elder executions designated the property 
which was to be appropriated to their satisfaction, unless they 
were paid by the defendant. And the mere omission of the 
sheriff to proceed to a sale, according to the directions of law, 
cannot make the property levied on liable to the payment of a 
junior execution, and thus defeat a lien which existed not only 
in law, but had attached in point of fact. 

To apply these principles to the case at bar, if the elder exe- 
cutions were levied simultaneously with the plaintiff’s, on 
property of not more than sufficient value to satisfy the for- 
mer, the sheriff has been guilty of no neglect which can preju- 
dice the plaintiff, and the charge prayed by the defendant should 
have been given to the jury. Other questions have been ar- 
gued by counsel, and are presented by the record, but as the 
point considered will probably be decisive of the cause, in its 
ulterior progress, we will not notice any other. We have only 
to add, that the judgment of the Circuit Court is reversed and 
the cause remanded. 
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1. When legal testimony is united with, and offered together with illegal testimony, 
as a whole, although the Court may do so, it is not bound to separate the good 
from the bad—but may reject the whole. 

2. An alien may take land by the act of the parties, as by purchase or devise, and 
hold until office found; but he cannot take by act of law, as by descent, as he 
has no inheritable blood. An alien cannot, at common law, be heir to any one 
ncr can he transmit inheritable blood to another. 


Error to the Circuit Court of Tuscaloosa: 


This was an action of trespass to try titles, brought in the 
Court below by the defendants against the plaintiffs. Under 
the charge of the Court the jury rendered a verdict in favor of 


the plaintiffs below, upon which judgment was rendered. 

From a bill of exceptions taken pending the trial, it appears 
that the plaintiffs claimed to recover as the next of kin to 
Christopher Vanner, the person who died last seized, who 
were not aliens, being cousins of the full blood, that is children 
of the sister of the mother of Christopher Vanner. 

After the plaintiffs had closed their testimony, the defendants 
proved that Christopher Vanner, the spring before he died, in 
the year , requested one Kurtz, who was about to go to 
Germany, to make inquiry after his next of kin there—that he 
told Kurtz that he had a sister in Germany, that he had not 
heard from her in a long time, and gave to him, Kurtz, as a 
clue, what purported to be an old parish certificate of good 
character given to his mother when she left Germany, which 
certificate is in the German language. 

Kurtz deposed, that when he arrived in Germany he wrote 
to the parish and several other towns in Germany, but heard 
nothing of the kin of Vanner until at length he received letters 
from a Mr. Malempre, who claimed to be a son of the sister 
of Christopher Vanner, but that he had never seen Malempre 
in Germany, nor could he say whether the letters were genn- 
ine ornot. The defendants also offered to introduce certaiu 
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papers, (the originals of which are sent up with the recordand 
will be hereafter described,) and offered by the witness, Kurtz, 
to translate them. And also proposed to prove by him, he 
professing to be acquainted with the subject, that by the laws 
of Germany no access was allowed to the original records, of 
which it was alledged these papers were transcripts, except by 
the keeper of such records, who has authority to make and 
certify extracts therefrom. The witness also stated that he 
had applied for and received the papers from such keeper of 
records, and that they were in the same state as when he re- 
ceived them—that their authenticity was certified in the man- 
ner required by the laws of Germany, and had the signature of 
the keeper of such records and the seal of his office—but the 
witness said he was not a civilian, or German lawyer; to the 
intreduction of these papers the plaintiffs’ counsel objected, 
and the objection was sustained by the Court, to which the de- 
fendants excepted. 

The defendants then introduced Malempre, who deposed 
that his mother was dead, and had left in Germany, besides 
himself, several children—that he had an aunt, the sister of his 
mother still living in Germany—that he was thirty-five years 
of age, that his mother died when he was five years old— 
that he had heard his mother speak of the emigration of Chris- 
tian Werner and some other relations to America, at an early 
date, and that his mother and aunt claimed to be the sisters of 
Christian Werner—that witness had never seen Christopher 
Vanner, and could only speak according to his belief ay to the 
fact whether the said Christopher Vanner was his uncle or not. 
Evidence was also offered conducing to show that Christian 
Werner in German, and Christopher Vanner in this country 
were the same. 

The defendants’ counsel then moved the Court to charge 
the jury, that if they believed from the evidence that Christo- 

her Vanner had a sister, and the children of a sister in Ger- 
many, that although they were aliens, the plaintiffs could not 
recover; which charge the Court refused, and charged that 
though they believed from the evidence that Christopher Van- 
ner had a sister, and the children of a sister in Germany, who 
were aliens, that, being aliens, they could not take by descent. 
To which charge the defendants excepted. 
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The documents referred to in the bill of ,exceptions are in 
the Latin and German languages, consisting of, first, an ex- 
tract from the parochial record of Bishopsheim of the mar- 
riage of the father and mother of Christopher Vanner, with the 
births of their children; second, an extract from the register of 
marriages and christening, of Wur‘zburg, of the marriage of 
Franz de Malempre with Margaret Werner, the sister of Chris- 
tian Werner, and the births of their children. Third, a certifi- 
cate purporting to be made by the “Council of the overseers of 
the poor of the Royal County of Bishopsheim jn the Kingdom 
of Bavaria,’’ setting forth the good character of Elizabeth Eva 
Werner, sister of ©. Werner. These documents are all signed 
by the persons who appear to have had the custody of the re- 
cords, to which is attached their official seal. 

To the first of these is appended the certificate of the Minis- 
ter for Foreign Affairs of the Kingdom of Bavaria, with his 
seal of office, and the attestation of the Consul of the United 
States at Munich that his signature is genuine, to which is at- 
tached the Consular seal. 

Fourth, two letters written by F. de Malémpre, one to the 
defendant,’ Smith, and the other to Kurtz, in answer to inqui- 
ries made by him ,concerning the relations of Vanner in Ger- 
many—appended to these letters are translations, 

The assignments of error bring to view the correctness of the 
refusal of the Court to permit the documents described in the 
bill of exceptions to be given in evidence, and the refusal to 
give the charge moved for by the defendants. 


Porter, Crass & Cocnran, for the plaintiff in error, con- 
tended, that this was not the case of a contest between an alien 
- and the State, or with a purchaser and the ancestor, but was 
~ a question between the next of kin and an intruder. That as 
between these the question of alienage did not apply ; the title 
was good against every one but the State. [3 Stew. 60; P. & 
M. Dig. 136.] 

Upon the construction of the statute of descents of this State, 
they referred to 4th Kent’s Com. 402-3-7-8. 

That the defendants in error must derive their title through 
the mother of Vanner, who was an alien, and therefore had 
no inheritable blood. [Wilson v. Bartlett & Waring, 9 Porter, 
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266.] They maintained that the defendants in error took per 
stirpes and not per ‘capita, [4th Kent’s Com, 452,] and that 
the statute of this State had not changed the rule of the civil 
law. 

They insisted that the law of Germany could be proved by 
parol, and not being objected to and shown to be in writing 
will be presumed not to be a written law. [6 Cranch, 274; 15 
S. & R. 84; 2 Mil. Lou. R. 153.] 

That a knowledge of foreign law is proved as a fact. [Cow. 
174; 1 Cranch 28; 2 ib. 187.] 

That the records of a foreign country may be proved by a 
copy, certified by the officer authorized by law. [2 Cranch, 
187; 6 N. H. 567-70; 2 Caines, 155.) But that an inferior 
mode of authentication receivable. [2.Mun. 53; 3 Call. 446; 
2 Wend. 411; 5 ib. 375, 387, 391; 7 Cow, 434; 8 Mass. 273.] 

For the law in relation to proof of proceedings of Foreign 
courts, and by the certificate of a Bishop—as to questions of 
marriage and pedigree—and proof of the seal they referred to 2 
Saun. on P. & E. 745; 1 Philips Ev. 239, 399; 3 East. 221: 
1 Gilbert’s Ev. 25; 2 Starkie’s Ev. 703; N. Y. Dig. 886; L. 
102, 104, 890; S. 167, 893; S. 185, 963; S. 977, 979, 965; 
S. 992, 966; S. 1005. 

Upon the first point they also referred to 13 Wend. 546; 7 
ib. 333, 367; P. & M. Dig. 65; 3 ib. 60; 7 John. 214. 








Pecx & CLark, contra, maintained that when a person dies, 
leaving issue who are aliens, the latter are not deemed his 
heirs at law, but that the estate descends to the next of kin, 
who have inheritable blood, in the same manner as if no such 
alien issue were in existence. [4 Wheaton, 460; 3 Dess. 105; 
7 Johnson, 214.] That whether the grandmother of the plain- 
tiffs was an alien or not, was of no moment, as the record 
shows that they are the next of kin of the whole blood who are 
citizens. But they also insisted that this question was not pre- 
sented on the record. 

They admitted that pedigree might be proved by examined 
copies of parish registers, but not by certified copies. [4 Phil. 
Ev. C. & H. ed. 284.] 

That when a foreign law is proved to be unwritten it may 
be proved by witnesses professionally conversant with it. [1 
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Phil. Ev. 401; 2 Cranch 236-7-8; Story’s Con. of L. 529.] 
That no such offer was made in this case, and therefore the ev- 
idence was properly rejected. 





ORMOND, J.—Two questions are presented on the record : 
The propriety of the rejection by the court of the documenta- 
ry evidence offered by the plaintiffs in error, and the refusal of 
the Court to charge on their motion. 

The documentary evidence rejected by the Court consists, 
first, of transcripts from what appears to be registers of births 
and marriages in Germany—one setting forth the marriage of 
the father and mother of C. Werner, the person last seized of 
the land in controversy, and the births of their children, and 
another the marriage of a sister of C. Werner, with a Mr. Ma- 
lempre, and the births of their children. These documents are 
in the Latin and German languages, are signed by the keeper 
of the records, with the seal of his office annexed, and certified 
to be true copies from the record. Appended to the first of 
these documents, is the certificate of the minister of Foreign 
Affairs of the Kingdom of Bavaria, with the seal of the State, 
and of the Consul of the United States at Munich, verifying 
the signature of the Minister of State, with the Consular seal 
attached thereto. And further offered to prove their contents 
by one Kurtz, who professed his ability to translate them— 
also, that he was acquainted with the subject, and that by the 
laws of Germany no access was allowed to the original records 
of which it was alledged these papers were transcripts, except 
by the keeper of such records, who has authority to make and 
certify extracts therefrom. Witness also stated that he had 
applied for and received the papers from the keeper of the re- 
. cords—that they were in the same state as when he received 
~ them, and that their authenticity was certified in the manner 
required by the laws of Germany, and had the signature of the 
keeper of such records and the seal of his office, but the wit- 
ness admitted that he was not a civilian, or German lawyer. 

Also, a certificate purporting to be made by the council of 
the overseers of the poor of the Royal county of Bishopsheim, 
in the Kingdom of Bavaria, setting forth the good character of 
Elizabeth Eva Werner, sister of C. Werner, with the seal of 
their office. 
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Lastly, two lettérs.in the German language, to which are 
appended translations purporting to be written by Malempre, 
the brother-in-law of Vanner, the person last seized, (or Wer- 
ner, as he is called in German, (one to the defendant Smith, 
relating to the claims of the heirs of Vanner in Germany to 
the land in dispute, setting forth the nature of that relationship 
and urging him to preserve the property for the heirs. The 
other written by the same person to the witness, Kurtz, who 
had been requested by Vanner to make inquiry in Germany 
about his (Vanner’s) relations, and embracing the same topics 
as the letter to Smith. 

In most, if not all, civilized countries, some mode is provid- 
ed by law for perpetuating the evidence of marriages. Such 
appears to be the case in Germany. It is however objected 
that, conceding such to be the fact, the proof can only be made 
by showing that the evidence offered was an examined copy 
of the record. Such is doubtless the law in England, under 
the influence of the rule of evidence that the best evidence 
in the power of the party to obtain must be adduced.— 
Conceding the law of Germany to be as stated by the 
witness, we should hesitate long before we decided that 
the two first mentioned papers were not evidence. To re- 
quire any thing further would be, in effect, to require an im- 
possibility, and the necessity therefore exists of submitting 
to inferior proof of the fact, if, indeed, the proof offered can be 
considered as inferior to proof by an examined copy. In the 
case of Church v. Hubbert, [2 Cranch, 187,} C. J. Marshall 
says, “it is very truly stated that to require respecting laws or 
other transactions in foreign countries that species of testimony 
which their institutions and usages do not admit of, would be 
unjust and unreasonable. The Court will never require such 
testimony. In this, as in all other cases, no testimony is re- 
quired which is unattainable.” 

The proposition to introduce this testimony is thus stated in 
the bill of exceptions: “The defendants then offered to intro- 
duce as evidence certain papers which are hereto attached and 
made part of this bill of exceptions, and identified by mark No. 
2, thereon, and offered a witness to translate them,” &c. The 
originals are now before us, united by being stitched together, 
with the mark designating them on the back. 
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We cannot understand from the terms in which this propo- 
sition is conceived, that each piece of testimony was offered 
separately. The plain and natural import of the terms, how 
strange soever it may seem, are that it was offered as a whole, 
and if the language admitted of doubt, it would be set at rest 
by the appearance of the papers now before us. 

Considering therefore, as we must, that this mass of docu- 
ments were offered collectively, and as a whole, if any portion 
of them was incompetent or irrelevant, the Court, though it 
might have done so, was not bound to separate the good from 
the bad, but could only be required to respond to the motion 
as made, and approve or reject it. [Moore v. Leftwick,1S. 
and P. 254; Elliott v. Pearsol, 1 Peters, 328.] 

No proposition relating to the law of evidence can well be 
clearer than that the letters, and certificate of good character 
of Elizabeth Werner, were not competent testimony in this ac- 
tion for any purpose. ‘They are the mere unauthorized decla- 
rations of third persons, not made under the sanction of an 
oath, and without any opportunity being afforded to the party 
to be affected by them to cross examine; in a word they are 
mere hearsay. 

If therefore, it be conceded, as we incline to think it must be, 
without attaching any weight whatever to the certificate of 
the Minister for Foreign Affairs, or the Consul of the United 
States, that the two first described documents were legal testi- 
mony, yet being united with, and offered together with, illegal 
testimony, the decision of the Court rejecting the whole must 
be sustained. 

The question arising under the charge of the Court involves 
the consideration of the question of the right of an alien to in- 
_ herit lands in this State. 

The only statement of the title of the plaintiffs below is, 
“that they claimed to recover as the nearest of kin to Christo- 
pher Vanner, the person who died last seized, who were not 
aliens, being cousins of the full blood—that is, children of the 
sister of the mother of Christopher Vanner.” 

The defence shown by the record was that the plaintiffs 
could not recover, because there was in existence a sister and 
the children of a sister of Vanner, in Germany, although they 
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were aliens. And to this effect the Court was asked to charge 
the jury, and refused. 

The statute of descents of this State, so far as it is necessary 
to the elucidation of this question is, “ Where there shall be no 
children, or descendants of them or any of them, then to the father, 
if he is living, if not to the mother of the intestate ; and if there 
be no children of the intestate,or descendants of such children, 
and no brothers or sisters, or descendants of them, nor father 
or mother, then such estate shall descend in equal parts to the 
next of kin to the intestate, in equal degree, computing by the 
rules of the civil law, and there shall be no representation 
among collaterals, except with the descendants of the brothers 
and sisters of the intestate,” &c. [Aik. Dig. 128.] 

Waiving, for the present, the inquiry relating to the plain- 
tiffs’ title, what obstacle to their recovery was presented by 
showing that a sister and descendants of a sister of the person 
last seized existed in Germany, it being also shown that they 
were aliens? 

An alien, it is true, may take lands by the act of the parties, 
as by devise or purchase, and may hold until the State thinks 
proper to interpose, and cause the lands to escheat by an in- 
quest of office; but he cannot take by the act of the law, as by 
descent, as he has no inheritable blood. An alien, as it relates 
to land, cannot at common law be heir to any one, nor can he 
transmit inheritable blood to another. [1 Bac. Ab. Alien C. 
130; 1 Thomas’ Coke, 100; 2 B. Com. 249 ; 7th Wendell, 368; 
4 Wheaton, 453.] 

Such being the law, the fact that the deceased had relations 
living in Germany, who were nearer of kin to him than the 
plaintiffs below, and therefore preferred by the statute, but 
who were aliens, would oppose no obstacle to their reco- 
very, because such aliens, though nearer in blood, are not 
heirs. In the language of Judge Story, in Orr v. Hodg- 
son, [4 Wheaton, 461,] “Where a person dies, leaving 
issue who are aliens, the latter are not deemed his heirs in law, 
for they have no inheritable blood, and the estate descends to 
the next of kin who have an inheritable blood, in the same 
manner as if no such alien issue were in existence.’? The 
Court therefore did not err in refusing the charge asked for. 

It was however strenuously argued by the counsel for the 








JUNE TERM, 1842. 107 





Smith et als. v. Zaner et als. 





plaintiffs in error, that the plaintiffs below have no inheritable 
blood, and therefore not entitled to recover in this action. The 
argument is, that the descent from the deceased to them is not 
immediate, as in the case of brothers and sisters, but must be 
derived from the common ancestors, the maternal grandfather 
and grandmother, both of the plaintiffs and the deceased, who 
it is insisted were aliens, and therefore incapable of transmit- 
ting inheritable blood, so as to enable the defendants in error 
to take by descent from the deceased, and such it is said is the 
effect of the decision of this Court in Bartlett and Waring v. 
Morris, [9 Porter, 266. ] 

The concession that the law is as stated will not avail the 
plaintiffs in error any thing. 

It is certainly true that the plaintiffs must recover by the 
strength of their own title, and not on the weakness of that of 
their adversaries, but we do not learn from the record that this 
question was mooted in the Court below, nor is there any evi- 
dence to be found in the record, rejected or admitted, which 
shows that either the mother of the plaintiffs below, or her 
grand parents were aliens. We may indeed conjecture that 
as all the rest of the family appear to have been Germans they 
were also. All that we know with certainty on the subject is, 
that “they (the plaintiffs below,) claimed to be the nearest of 
kin to the person last seized who were not aliens.”” Whether 
this claim was well or ill founded, is not one of the questions 
reserved for our decision, and so far as we are instructed from 
the bill of exceptions, must have been either waived cr admit- 
ted by the plaintiffs in error. 

The charge the Court gave for some reason which does not 
appear, is not given in the bill of exceptions. The defendants 
then asked the Court further to charge, not that the plaintiffs 
had no inheritable blood, and therefore could not recover, but 
that because the deceased had a sister and the children of a sis- 
ter in Germany, although they were aliens, the plaintiffs could 
not recover. In refusing this charge the Court did not err. 

It is the precise and appropriate function of this Court, to 
determine the questions of law presented on the record, and 
no other ; and as no error is shown to exist in the judgment of 
the Court below, it must be affirmed. 
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THOMAS & TROTT vy. ELLIS & Co, 


1, Where the plaintiff declares on a special contract for building a house, and also 
on the common counts, for work and labor, a recovery may be had on the latter 
without proving a special contract subsequent *o and distinct from that declared 
on. The rule is, thata recovery may be had for work and Jabor, whenever the 
defendant has accepted the work, although it may not amount to a perform- 
ance of the special contract. 


Warr of Error to the Circuit Court of Sumter county. 


Ellis & Co. commenced this suit ia the County Court of 
Sumter, and declared against Trott & Thomas in an action of 
assumpsit. The declaration contained -a count on a special 
contract, made by the plaintiffs with the defendants, to builda 
house in a particular manner, and for which they were to re- 
ceive certain specified sums from the defendants. The breaeh 
of this count is laid in the non-payment of the sums agreed up- 
on. The declaration also contains counts for money due for 
work and labor, and on a guantum meruit. 

A verdict was found for the defendants on the general issue. 

In the record there are two bills of exceptions, both sealed 
by the presiding Judge, who adds to the last an explanation of 
his reasons for signing it. The first of these bills discloses that 
the jury was instructed that the written contract of the parties 
must be complied with; and if they believed from the testimo- 
ny that Thomas & Trott, the defendants, had received the 
house under the written agreement, this was sufficient, and 
they were bound to pay for it; but if the parties, subsequently 
to the written agreement, had made a different special contract, 
then they were bound to find for the plaintiffs on the common 
counts for work and labor, &c. But they could not find on 
such written agreement and common counts both. 

The second bill states the charge to have been, that unless 
the plaintiffs had proved a special contract between themselves 
and the defendants, subsequent to, and distinct from, that de- 
clared on, they had no right to find for the plaintiffs on either 
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of the common counts; and that the plaintiffs could not recov- 
er on both. 

The plaintiffs excepted, and a verdict was returned for the 
defendants, on which judgment was rendered. A writ of er- 
ror from the Circuit Court was sued ont, and the judgment of 
the County Court was there reversed for errors in the charges 
to the jury. 

From this judgment the defendants prosecute their writ of 
error, and here assign that the Circuit Court erred in reversing 
the judgment of the County Court. 


Sairu, for the plaintiffs in-error. 
Harr, contra. 


GOLDTHWAITE, J.—The evidence which was before the 
jury when these charges were given, is not stated, and there- 
fore it is doubtful whether any injurious results flowed from 
them; but the charges are entirely affirmative, and therefore the 
rule laid down in Peden v. Moore, [1 S. and P. 71,] where it 
was held that injury would be presumed when error was 
shown in such a charge, although the evidence was not stated 
in a bill of exceptions,must govern. If we understand the po- 
sition assumed by the County Court, the instructions to the ju- 
ry were, that the plaintiffs could not recover on the common 
counts of the declaration, unless they proved a special contract, 
subsequent to, and distinct from, that declared on in the first 
count. This we think is not a correct exposition of the law 
applicable to such a case as this most probably was upon the 
evidence. If it was shown that the special contract was not 
substantially performed, no recovery could be had on the first 
count, as its performance is there asserted, and it is upon this 
performance that the plaintiffs predicate their right of action: 
but the proof failing in this respect, it does not follow that 
they must be precluded from a recovery under the common 
counts, 

Indeed, nothing is more common than to permit a recovery 
upon an implied contract to pay the value of the labor, although 
it may not have amounted to a performance of the special 
contract; and this is always the rule when the defendant has 
accepted the work, or entered into possession and use of the 
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house actually erected. [Haywood v. Leonard, 7 Pick. 181; 
Thornton v. Place, 1 M. and Robinson, 218; 2 Stark. Ev. 
97, n. 1.] 

The authorities just cited, show that a recovery can be had 
on the common counts, although the special contract has never 


been performed. 
The charge of the County Court was therefore erroneous, 


and the judgment of the Circuit Court reversing it must be af- 
firmed. 








DOUTHITT v. HUDSON & BROCKMAN. 


1, The assignment of a note by the payee, in these words, * For value receiyed I 
indorse the within note to H. & B. and warrant the payment of the same,” does 
not impose an absolute and unconditional liability, but is a promise to pay to the 
assignee if the maker is unable to do so. 


Warr of Error to the Circuit Ceurt of Benton. 


This was a suit brought by the defendants ‘in error against 
the plaintiff before a Justice of the Peace, and a judgment be- 
ing rendered in their favor, the cause was removed by certiorari 
to the Circuit Court. 

The statement filed by the plaintiffs in the Cireuit Court al- 
ledged that H. P. Douthitt was indebted to them as the indorser 
of a note made by J. B. Palier, on the 9th of March, 1840, and 
payable on the 1st October thereafter, for forty-seven 50-100: 
“And further, that the plaintiffs became the proprietors of the 
note on the 20th April, 1840, and recovered a judgment against 
the maker, on which an execution has been issued, and re- 
turned “no property found,’’ according to the statute. 

On the trial a bill of exceptions was sealed, at the instance of 
the defendant, which sets out his indorsement as follows: 

“For value received I endorse the within note to Hudson & 
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Brockman, and warrant the payment of the same. April 
20th, 1840. H. P. Douruirr.”’ 

On the 16th of October, 1840, the plaintiffs caused an at- 
tachment to be issued against the estate of Palier, which, on 
the 19th of that month, was levied on a negro boy, as the pro- 
perty of the defendant in attachment. On the 10th December, 
an order was issued by the Justice of the Peace before whom 
the proceedings were had, requiring the Constable to sell the 
slave levied on, who returned thereupon that he was not liable 
to be sold under the order. To all which evidence the defen- 
dant objected, but his objection was overruled and it was per- 
mitted to go fo the jury. 

The defendant’s counsel then moved the Court to charge the 
jury, that the plaintiffs were not entitled to recover upon the 
evidence adduced ; which charge was refused. Thereupon the 
Court instructed the jury, that to authorize the plaintiffs to re- 
cover of the defendant,the terms of his indorsement were such 
as not to make it necessary to sue the maker of the note, but 
the liability incurred by it was absolute and unconditional. 

T. A. Waker, for the plaintiff in error. 
Wm. Cocuran, for the defendants. 


COLLIER, C. J.—If the pleadings in cases removed by ap- 
peal or certiorari from the judgments of Justices of the Peace 
to the County or Circuit Court, were to be scanned by the gen- 
eral rules of pleading, we are inclined to think that the allega- 
tions of the statement were not appropriate to the evidence ad- 
duced. But the view which we take of this case, relieves us 
from considering this point. 

The question we propose to examine is, did the Court in its 
charge to the jury correctly lay down the law? In Grannis & 
Co. v. Miller & Wilkins, [1 Ala. Rep. 471,] the defendants 
were sued on an indorsement in the following words: “For 
value received, we assign and guarantee the payment of this 
note to C. B. Grannis & Co. waiving demand and notice. 
March 10th, 1838.” 

The Court held that the assignment could not be regarded 
merely as the transfer of the legal title to the note, and the lia- 
bility of the assiguors depend upon the performance of the sta- 
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tutary condition; but that the guaranty of payment created a 
promise to pay the amount of the note to the assignees, if the 
maker was unable to do so. 

In the case at bar, the term “warrant”’ is of equivalent im- 
port with guaranty, and the contract in question is a transfer 
of the legal title to the note, and a guaranty that the maker is 
able to pay. 

The plaintiff in error, then, was not bound to pay the note 
at all events; and in so stating the law to the jury, the Circuit 
Judge erred, and the judgment is consequently reversed and 
the cause remanded. 








. WRIGHT v. LYLE. 


L. By going to trial in an action of forcible entry and detainer without objection to 
the regularity of the process, the return of the Sheriff, and the form of the com- 
plaint, all objections thereto are waived and cannot be made on error. 

2. The Justice of the Peace may grant a new trial in a case of forcible entry and 


detainer. 

3. A possession peaceably acquired will be converted into a forcible and unlawful. 
detainer by a refusal to yield the premises on demand, and forcibly retaining it. 
Nor is it necessary that a demand to quit should be in writing, unless there was 
a previous. tenancy, under which the possession was first acquired. 

4. The description of the land in the complaint must convey a distinct or definite 
idea of the land sought to be recovered ; but if no objection is taken to it in the 
Court below, it will be aided by the verdict and judgment if they identify the 
lands with reasonable certainty. 


Error to the Circuit Court of De Kalb. 


This was a proceeding commenced originally by the defen- 
dant against the plaintiff in error, before a Justice of the Peace 
for a forcible detainer. 

The complainant states “that he was in possession of a certain 
messuage and parcel of land, with the appurtenances, contain- 
ing thirty acres, be the same more or less, adjoining Thomas 
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B. Watts and others in the said county of De Kalb, until James 
C. Wright, on, &c., unlawfully entered thereupon and forcibly 
and unlawfully detains and keeps possession of said land and 
appurtenances, &c. &c.”’ 

The jury found a verdict for the defendant, and the Court 
granted a new trial. 

At a subsequent time a trial was had, and the complainant 
offered in evidence a sealed instrument executed by the defen- 
dant, by which he leased for one hundred years a piece of land, 
which is described as “the tract of land on which I now live, 
in De Kalb county, which joins the landgof T. B. Watts and 
Lemuel Payne and James Lyle, and to which land I am enti- 
tled to a pre-emption under the late act of Congress, and which 
said land is to be used, occupied and enjoyed by the said James 
. Lyle for the space of one hundred years ; and I do further bind 
myself to keep the said Lyle in peaceable possession of said 
land,’ &. To which testimony the counsel for the defendant 
demurred, but the demurrer was overruled by the Court. 

The defendant’s counsel then moved the Court to charge the 
jury— 

lst—That as there was no proof to show that the defendant 
was a tenant of the complainant, nor in possession of the pre- 
mises by collusion with any tenant of the complainant, nor 
any proof of a written notice to the defendant to quit the pre- 
mises of complainant, they could not find the defendant guilty 
of an unlawful detainer. 

2d. That as there was no proof introduced to shew that the 
defendant had manifested any force in word or action, they 
could not find the defendant guilty of a forcible entry or de- 
tainer, or of a forcible detainer—which charges the Court re- 
. fused to give, and the jury found a verdict for the complainant, 
upon which the Court rendered judgment. 

The cause was carried by certiorari to the Circuit Court 
and the following errors assigned : 

1. The description of the premises is insufficient. 

2. The Justice erred in granting a new trial. 

3. The process was improperly directed. 

4. The complaint was for a forcible and unlawful detainer, 
and the writ issued for a forcible entry and unlawful detainer. 

5. There was no return indorsed on the writ. 

15 
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6. In overruling the demurrer to the lease, there being no 
other proof of possession. 

7. In refusing to give the charges requested. 

The Circuit Court affirmed the judgment ofthe Justice of the 
Peace, from which this writ is prosecuted. 


Peck & Ciark, for plaintiff in error, submitted the cause 
without argument. 


ORMOND, J.—The third, fourth and fifth assignments of 
error, which questiq the regularity of the process, the return 
of the sheriff and the form of the complaint, if well taken can- 
not now be considered. By going to trial without objection, 
all these defects if they exist, were waived, and cannot now be 
urged. 

It cannot admit of question that the magistrate has power to 
grant a new trial in acase of forcible entry and detainer. The 
power to enter judgment upon the verdict of a jury supposes 
the right to consider whether the verdict is supported by the 
testimony. Many other cases might be supposed which would 
render it improper to render judgment, and which could only 
be redressed by granting a new trial; but we consider the point 
too clear to require elucidation. 

The evidence to which it is stated the defendant demurred, 
was a lease executed by him to the plaintiff for the premises 
in controversy. This was certainly competent testimony to 
shew the right of the plaintiff to the possession of the premises 
which the complaint alledges he had, and which we must pre- 
sume was proved. By the term demurred is probably meant 
that the defendant objected to its introduction as evidence; 
be the objection however what it might, it was properly over- 
ruled. 

The charges asked for, suppose that there can be no unlaw- 
ful detainer except where a tenancy exists, or where the de- 
fendant is in collusion with dr holding under a tenant. The 
third section of the act regulating this proceeding, | Aik. Dig. 
203,] declares that where an entry has been peaceable, and af- 
terwards kept by strong hand, it will be a forcible detainer. 
What the evidence was in this case, we are not informed, as 
it is not set out in the record, but the complaint states that 
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the plaintiff was in possession of the premises, &c. and that 

“the defendant unlawfully entered thereon, and forcibly and 

unlawfully keeps and detains the possession of the said land.” 

If, therefore, the defendant obtained peaceable possession of 
the premises, his refusal to yield the possession on demand, 

and forcibly retaining it, would be a forcible detainer. Nor 

was it necessary in such a case,that any demand to quit should - 
be made in writing, that is only necessary where there was a 

previous tenancy, under which the possession was first acquir- 

ed, which is not the case here. 

The first assignment of error, that the premises are not suffi- 
ciently described, must be sustained. ‘The description in the 
complaint of the premises, the possession of which is sought to 
be recovered, is “a certain messuage and parcel of land, con- 
taining thirty acres,be the same more or less, adjoining Thom- 
as B. Watts and others, in the county of De Kalb.”” In the 
case of Sturdevant v. Murrell,[8 Porter, 322,] we held, “ that 
in the action of trespass to try title, the declaration should de- 
seribe the land in controversy with so much particularity and 
precision as will inform the defendant what he is to defend 
against, and the Court for what it is called on to render judg- 
ment.” 

We can perceive no reason why the same rule should not 
apply to the action of forcible entry and detainer, and in this 
case, as in that cited, the description is altogether vague and 
uncertain, and conveys no distinct or definite idea of the land 
sought to be recovered; but as no objection was made in the 
Court below to the complaint, none would be allowed here, if 
the verdict and judgment contained such a description as would 
identify the land recovered with reasonable certainty, and en- 
able the sheriff to put the party in possession, without danger 
of trespassing on the rights of others, as was held in the case 
just cited. 

The verdict of the jury merely finds the defendant guilty, 
“in manner and form as complained of,” and the judgment of 
the court is that the “ plaintiff recover of defendant possession 
ofhis place.’’ The defective complaint is not therefore aided 
by the verdict or judgment, and for this error the judgment is 
reversed. 
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MAYNARD & Co. v. JOHNSON. 


1. It is the duty of a Court, when a proper charge is requested, to respond direct. 
ly to the charge asked for, and the refusal to give an appropriate charge cannot 
be justified by afterwards giving one less extensive, but equally free from error, 

2. The taking ofa promissory note raises the presumption that a settlement is then 
made of all outstanding accounts between the parties, but this is a presumption 
which may be rebutted by other presumptions, or by other facts and circum: 
stances. 


Wair of Error to the Circuit Court of Mobile county. 


Action of assumpsit on the common counts by Johnson 
against Maynard & Co. Pleas—non-assumpsit, payment and 
set-off. 

At the trial the plaintiff offered in evidence letters written 
by the defendants, conducing to show the course of dealing 
between them, and that in the year 1838, the plaintiff sold to 
the defendants a stock of drugs, for about two thousand dol- 
lars. Also an account rendered by the defendants to the 
plaintiff, under date of August, 1838, showing a balance against 
the defendants of 422 50-160 dollars. The defendants offered 
in evidence a note made by the plaintiff to them or bearer, under 
date of the 10th May, 1840, promising to pay 45 40-100 dol- 
lars on the first day of January then next. 

The defendants asked the Court to charge the jury, that the 
giving of a promissory note by the plaintiff to them, after the 
date of the account, on which the defendants admitted them- 
selves indebted to the plaintiff, was, if unexplained, presump- 
tive proof of a settlement of accounts between them. 

And the defendants asked the further charge, that the giv- 
ing such promissory note by the plaintiff to the defendants was 
sufficient to warrant the jury in finding the plaintiff indebted 
to the defendants; and that if such fact be unexplained, the 
jury ought to find a verdict for the defendants, for the principal 
and interest of the note. These charges were refused, and the 
jury instructed they must take the whole case, and find sucha 
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verdict as the proof on both sides warranted ; that the note was 
not conclusive evidence of a final settlement. 

The defendants excepied to the refusal to give the charges 
asked for, and also to that given, and prosecute this writ of er- 
ror to reverse the judgment rendered against them. 


Srewanrt, for the plaintiff in error. 
DArGAN, contra. 


GOLDTHWAITE, J.—1. We have several times held that 
it is the duty of a Court, when a proper charge is requested, to 
respond directly to the request ; and that the refusal to give an 
appropriate charge will not be justified by afterwards giving 
one equally free from error. In the present case the defen- 
dants requested the Court to instruct the jury, that the giving 
of the note by the plaintiff, to the defendants, created the pre- 
sumption of a settlement of accounts up to the date of the 
note, and that this presumption, if unexplained, was evidence 
of such a settlement. We think the Court should have given 
this charge, as it is strictly proper, under the facts disclosed in 
evidence. 

2. After giving the charge as requested, it would have been 
proper to explain to the jury that the giving the note raised the 
presumption of settlement of all outstanding accounts between 
the parties; but that this was a presumption which could pro- 
perly be rebutted by other facts and circumstances. The 
charge given in this case was less extensive than the one which 
the defendants asked for, and waived the question of any pre- 
sumption arising out of the giving of the note by stating to the 
jury that it was not conclusive. 

- tis not important to consider the refusal to give the other 
charge requestcd, as the conclusion that there is error is already 
attained. 

Let the judgment be reversed and the cause remanded. 
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GRANBERRY v.. WELLBORN, usz, &c. 


1, When, in an action of assumpsit, the common counts are added to a count on 
@ promissory note, it is allowable to take a judgment by default, without causing 
a nolle prosequi to be entered as to the former ; but the judgment in such case must 
not exceed the emount of the note. 

2. When a writ issues against two and is returned executed upon one, but is silent 
as to the other, the legal conclusion is that the latter was not served ; under such 
circumstances it is allowable to take a judgment against the party only who is 
before the Court, and discontinue as to the other. 

3. The writ issued in the name of the nominal plaintiff for the use of J. P. H. and 
in the declaration E. H. was made the beneficial plaintiff: Held—that the party 
for whose use the suit was brought being made liable for costs by statute, it was 
irregular to substitute for his, another name in the declaration, in his stead ; and 
that the objection was available after judgment by default. 


Wait of Error to the Circuit Court of Barbour. 


This was an action of assumpsit on a promissory note, 
brought by the defendantinerror. The writ was issued against 
Granberry and Wm, B. Deloach, as makers of the note, re- 
quiring them to answer the plaintiff, for the use of John P. 
Huntingdon, and was served on the defendant only. No re- 
turn was made as to Deloach. The declaration isin the plain- 
tiff’s name, for the use of Elliott Huntingdon, and contains the 
common counts in addition to a count on the note, against the 
defendant only, discontinuing the action as to Deloach,on whom 
it states process was not served. For the same cause there is 
a discontinuance of the suit as to Deloach in the judgment, 
which is rendered by default against the defendant. 


Peck & Crark, for the plaintiff in error, contended, that as 
the declaration, in addition to a count upon the note, contain- 
ed the common counts, and a final judgment by default, it was 
erroneous. The writ not being returned “not found,” as to 
Deloach, the discontinuance was irregular, and put an end to 
the suit. Lastly, the declaration was unauthorized by the 
writ, being in the name of the plaintiff, for the use of Elliott 
Huntingdon, instead of John P. Huntingdon. The plaintiff’s 
counsel cited Graves v. Lake, at this term. 
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Crawrorp, for the defendant. The errors insisted on, even 
if irregularities, are too trivial to be noticed on error, It was 
not, according to the decisions here, necessary to non pros. the 
common counts before taking a judgment by default on the 
count upon the note. And the Court will not look behind 
the declaration, and reverse for an error apparent upon the 
writ. 


COLLIER, C. J.—It has been repeatedly holden, that Where 
the common counts in assumpsit are added to a count on 2 
note, that the plaintiff may take a final judgment by default, 
although no particular disposition is made of the common 
counts, The amount of the recovery, however, should not 
exceed the sum expressed in the note with interest. [Graves v. 
Lake, at this term, and cases there cited.] It is objected that 
in the present case, the judgment falls short of the note, five 
hundred dollars, and it cannot be intended that it is for the mo- 
ney thereby promised to be paid. This argument is not de- 
fensible. The reasonable inference is, that the note had been 
reduced by payments; and this is authorized by the principle 
which requires that all fair presumptions shall be made on er- 
ror, in favor of the judgments of inferior Courts. 

2. The second section of the act of 1818, enacts, “ Whenever 
a writ shall issue against any two or more joint,or joint and sev- 
eral obligors, covenanters or drawers, of any such bond, cove- 
nant, bill or promissory note,or against two or more of the defen- 
dants to any such joint judgment, it shall be lawful for the 
plaintiff or his attorney, at any time after the return of said 
writ, or an alias writ, to discontinue such action against any 
one or more of the defendants, on whom such writ, or alias 
writ, shall not have been executed, and proceed to judgment 
against any one or more of said defendants on whom said writ 
shall have been executed, or proceed to issue an alias or plu- 
ries writ, at his election. This statute does not make the re- 
turn of non est inventus the only evidence of the non-execu- 
tion of the process; and where the return affirms its execution 
on one of two defendants, but is silent as to the other, the le- 
gal conclusion is, that there was no service on the latter. Un- 
der such circumstances a discontinuance is authorized by the 
act cited. [Aik. Dig. 267.] 
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3. In Teer v. Sandford & Cleaveland,[1 Ala. Rep. 525,] it ap- 
pears that a writ issued at the suit of the plaintiffs for the use 
of another. The declaration states that the plaintiffs, “who in 
the writ are said, by mistake, to sue for the use of John H. 
Ezell, now for their own proper use and benefit sue,”’&c. This 
Court say, “the mistake of inserting the name of a cestui que 
use is as much beyond the reach of amendment as a mistake - 
in the name of any other party. Under our statute the cestui 
que use is liable for costs, [Aik. Dig. 262, §22;] therefore, if 
for no other reason, the defendant had an interest in prevent- 
ing it, and might be affected by a change of parties.” There 
the variance between the writ and the declaration appeared 
on the face of the declaration, and was taken advantage of by 
demurrer; here the substitution of one beneficial plaintiff for 
another is shown by a reference to the writ. Ordinarily, a 
variance between the writ and declaration can only be reach- 
ed by plea in abatement, but the rule is not of universal appli- 
cation. Thusin Elliott v. Smith & Co. use, &c. [1 Ala. Rep. 
74,] the writ issued in the name of Smith & Co. for the use of 
Harralson, and the declaration was in the name of Harralson; 
no objection was made in the Circuit Court to the irregularity, 
but a final judgment by default was rendered, yet this Court 
reversed the judgment onthe ground that the declaration was 
a nullity. So in Randolph v. Cook & Ellis, [2 Por. Rep. 286,] 
a judgment by default was rendered for want of a plea, even 
after an appearance had been entered. On error this Court 
referred to the writ to ascertain whether the suit was not pre- 
maturely brought, and on that ground reversed the judgment 
of the County Court. To these citations others similar in prin- 
ciple might be adduced, but these are deemed quite sufficient 
to show, that in cases analagous to the one before us, this 
Court will look to the writ, to ascertain if the error complained 
of does exist. In this view of the case, Teer v. Sandford and 
Cleaveland is decisive of the point, and the consequence is, the 
judgment of the Circuit Court is reversed and the cause re- 
manded. 





JUNE TERM, 1842. 





Taylor and Wife et als v. Reese, Adm’r. 





TAYLOR AND WIFE er Ats. v. REESE, Apm’r. 


1. The Commissioners have no power to ascertain the value of property brought 
into hotch pot ; such value must be ascertained by the Judge of the County Court, 
or by a jury under his directions. 

2. Areturn made by the Commissioners, received by the Court, and ordered to 
be recorded, will be presumed to be correct until the contrary is shewn. 

3. Achild who has been advanced by the parent in his lifetime, refusing to bring 
such advancement into hotch pot, thereby relinquishes all his interest as distri. 


butee of the estate. 

4, An administrator wishing to make final settlement should present his accounts 
tothe Judge of the County Court, whose duty it is to audit and state them, and 
report them for allowance at a succeeding ternt, at least forty days notice being 


given. 
5. Minors should have guardians appointed to protect their interests at the settle- 


ment. 
Error to the Orphans’ Court of Lowndes. 


On final settlement and distribution of the estate of Edward 
Lassiter, deceased, by the defendant in error as administrator. 

The defendant made known to the Court that the estate of 
his decedent was not indebted so as to prevent a division of 
the negro property among the widow and heirs, who are de- 
scribed, four of the latter being minors. Thereupon the Court 
uppointed Commissioners to divide the slaves in the following 
manner : 

There being more than four children, and the widow being 
entitled to a fifth part, the Commissioners are directed to divide 

-the slaves into five equal parts, as near as can be, including 
the amount or value of such property, as may have been giv- 
en off to any of the heirs, by the decedent in his lifetime, the 
value to be ascertained by what it was worth at the time of 
delivery, which value is to be added to the amount or value of 
the negroes now on hand. One fifth part of which is by lot 
to be awarded to the widow. 

The Commissioners will then throw the remaining four shares 
into one common stock and divide the same into six equal 
shares, as near as may be, adding in the negroes or their value 
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given to any of the children in the decedent’s life time, and as- 
certain by lot to which each share belongs. 

Any heir who may refuse to bring the negroes advanced to 
him by the decedent into hotch pot, his interest in the divi- 
sion to be dropped, and the slaves to be divided among the 
residue. 

The Commissioners proceeded to make division of the slaves 
among the widow and heirs, and returned the same to the 
Court, which ordered it to be recorded. The share allotted to 
the widow is thus stated: 

Now at this Court, the Commissioners appointed by this 
Court, to make division of the negro property of the estate of 
Edward Lassiter, between the several heirs at law of the de- 
ceased, came into Court and returned the lot drawn by Clarissa 
Lassiter, whereupon it is ordered by the Court, that the Clerk 
enter upon record in his inventory book said lot, drawn by 
Clarissa Lassiter. 

At the September term, 1841, of the Court, the administra- 
tor applied for a final settlement of the estate, whereupon the 
Court set apart the first Monday in November after, and direet- 
ed publication to be made. 

At the November term the administrator produced his ae- 
ccounts for final settlement, which were ordered to be record- 
ed, and thereupon the Court proceeded to make a final settle- 
ment of the estate, ascertaining the amount in the hands of the 
administrator subject to distribution, and decreeing the respec- 
tive.shares to each of the heirs, none appearing to be decreed 
to the widow. It does not appear that the heirs were present 
or that the minors were represented by their guardians, 

From this judgment the heirs presecute this writ, and assign 
for error— 

1. The Court erred in authorizing the Commissioners to as- 
certain the value of the slaves brought into hotch pot, and in 
disinheriting such of the heirs as would not bring their advance- 
ment into hotch pot. 

2, It does not appear that the widow had one fifth part al- 
lotted to her. 

3. The administrator did not file his accounts previous to 
final settlement. 
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4. The Court erred in receiving the accounts of the admin- 
istrator on the day appointed for final settlement. 

5. No notice was given of final settlement after aecounts 
filed. 

6. The minors were not represented at the final settlement. 

7. No share was set apart for the widow at the final settle- 


ment. 
8. The administrator was not entitled to his discharge. 


Coox, for the plaintiff in error, cited 4th Porter, 332; 7 ib. 
270; 8 ib. 507. 


ORMOND, J.—In the case of Teat v. Lee, [8 Porter, 507,) 
this Court held that Commissioners appoiuted by the Orphans’ 
Court to make division of property, had no power to ascertain 
the value of property brought into hotch pot, but that the value 
must be ascertained by the Judge of the County Court him- 
self, or by a jury empannelled by him for that purpose. In 


this case the value of the property appears to have been as- 
certained by the Commissioners, by direction of the County 
Court. No other construction can be put upon the order of 
the County Court, as it is evident that the value of the proper- 
ty was not ascertained when the order was made, and the 
ascertainment of such value was a prerequisite to to the di- 
vision. 

A child having received from the parent an estate by way 
of advancement, may refuse to bring such advancement into 
hotch pot, but the result of such refusal must be that the child 
relinquishes all share or interest in the estate of his parent asa 
distributee of the estate. This results from the reason of the 
.thing, and is the evident meaning of the 15th section of the act 
“on this subject. [Aik. Dig. 155.] 

The objection that it does not appear that the one-fifth part 
of the slaves was allotted to the widow cannot be sustained. 
The record shows that the lot drawn by the widow was re- 
turned into Court, received by it,and ordered to be recorded. 
If less than one-fifth part, as the order of the Court directed, 
was allotted to her, objection should have been made and the 
facts spread upon the record, to enable this Court to determine 


the fact. 
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The remaining assignments of error relate to the final settle- 
ment of the administrator. 

When an executor or administrator desires to make final set- 
tlement, he should present his accounts to the ,Judge of the 
County Court, whose duty it is to audit and state them, and 
report them for allowance at a succeeding term of the Orphans’ 
Court, of which at least forty days notice must be given. The 
object of the law is, that those interested may have time and 
opportunity to examine the account and come prepared to con- 
test it. 

Nothing of this kind was done in this case, and the accounts 
were not produced until the day of final settlement. [7 Por- 
ter, 270.] 

Nor does the record show that any of the distributees were 
present, or that the Minors had guardians to protect their in- 
terests. 

No decree appears to have been rendered for the distribu- 
tive share of the widow, or any cause assigned for its omis- 
sion. 

The division and final settlement must therefore be reversed 
and the cause remanded for further proceedings. 





UPSON y. AUSTIN. 


1. The offence of usury is not complete so as to enable a common informer to sue 
for the penalty given by the statute until the money, &c. has been taken, accept. 
ed or received. 

2. When a cause is submitted to a jury on two counts of a declaration, one of which 
is bad and the other good, and the evidence sustains the bad count only, it is 
not error to refuse to charge that the plaintiff is entitled to recover generally. If 
the plaintiff wishes a verdict on such eyidence, he must request the Court to 
charge the jury that he is entitled to a verdict on that count only to which his 
evidence applies ; the evidence showing no legal cause of action. 
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Warr of Error to the Circuit Court of Perry county. 


Action of debt gui ¢am to recover a penalty under the act 
to regulate the rate of interest. 

The declaration has two counts; the first of which charges 
the taking, accepting and receiving of seven hundred and fifty 
dollars for the Joan of three thousand dollars, from the 20th 
April, 1839, to the Ist April, 1840, by reason of a corrupt con- 
tract between the defendant and one Samuel Child. 

The second count alledges the taking, accepting and receiv- 
ing the unlawful interest by taking the note of the borrower 
for three thousand seven hundred and fifty dollars for the loan 
of $2,950, for the same space of time, in pursuance of a cor- 
rupt contract, &c. This count sets out the entire contract for 
the reservation of the illegal interest, charging the taking ac- 
cepting and receiving of eight hundred dollars in the said note 
as usury, but it does not aver that the note or any portion of 
it has been paid. 

The defendant demurred generally to the declaration, but 
the Court overruled the demurrer, and a verdict was after- 


wardsireturned for the defendant, on which judgment was- 


rendered. 

It appeared at the trial that the usurious contract was made 
as alledged in the second count, but there was no proof that 
any payment had ever been made on the note. The Court 
charged the jury, that although the contract was usurious, yet 
as there was no proof of payment, the plaintiff was not enti- 
tled to recover. 

The plaintiff excepted, and now assigns as error that the 
Court erred in this charge. 


Grauam, for the plaintiff in error, insisted that the statute 
intended to give the penalty upon the making of the usurious 
contract, and that the taking, accepting and receiving named 
by the statute, must be construed to mean any reservation of 
usurious interest. Without such a construction no effect can 
be given to the three years limitation. And the whole act 
must receive effect if effect can be given to it. [Digest, 437; 
4 Porter, 136; 1 Dyer, 95,a.; Rutherford’s Institutes,416; 2 
Cranch, 33, 52; 5 Wheat. 56, 76.] 
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Atall events, the Court should have charged the jury to find 
for the plaintiff, because the evidence was in strict conformity 
with the second count. [3 Porter, 43, Hazard v. Purdom.] 


Porter, contra, cited Fisher v. Beasly, 1 Day; Loyd v. 
Williams, 3 Wilson, 250; Maddock v. Stammett, 7 D. & E. 
184; Commonwealth v. Frost, 4 Mass. 460; Brook v. Middle- 
-ton. 1 Camp. 445; Sampson v. Warren, 15 Mass. 460; Ben- 
bow v. Parker, 1 H. Black. 283; Borrowdale v. Middleton, 2 
Camp. 53. As to the proviso of the statute, it can never be 
admitted to add to the enacting clause or add to the penalty 
previously imposed. The sole effect of a proviso is to limit 


and explain. 


GOLDTHWAITE, J.—1. The present action is founded on 
the 2d section of the act of 1819, entitled an act to regulate the 
rate of interest, which is in these words: 

“ Every person who, upon any contract, shall take, accept, 
or receive, by way or means of any corrupt bargain, loan, ex- 
change or shift of any money, goods, wares, merchandize, com- 
modities, or bonds or notes, or other thing whatsoever, above 
the rate of eight dollars for the forbearance or giving day of 
payment of one hundred dollars for one year, and so after that 
rate for a greater or less sum, or for a longer or shorter time, 
and so after that rate or proportion for goods, wares merehan- 
dize, commodities, bonds or notes, when such shall be lent, 
contracted or agreed for, taken, accepted or received, shall for- 
feit and lose for every such offence, the whole value or amount 
together with all interest thereon; one half of which forfeiture 
shall be paid into the public treasury for the use of the State, 
and the other half to him or them that will inform and sue for 
the same, to be recovered with costs by action of debt, in any 
Court of record in the State: Provided, That if the borrower 
should be the informer as aforesaid, the whole amount thus re- 
covered shall be paid into the treasury for the use of the State: 
Provided also, That every such action of debt as aforesaid, 
shall be commenced and sued in the lender’s lifetime, or with- 
in three years after the commission of the offence, or within 
one year'after the time of payment of any money, goods, 
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wares or merchandize, contracled to be puid on any usurious 
agreement or contract.”’ 

The question to he determined is, at what time and by what 
act is the offence of usury complete, so as to give the right to 
sue for the penalty? 

When only the body of the section is examined, it seems 
perfectly clear that the taking, accepting or receiving of the 
illegal interest contracted for is necessary to consummate the 
offence. Additional force is given to this construction by the 
first and fourth sections of the act, the former of which has the 
effect to avoid all usurious contracts, and the latter expressly 
declares that the obligor of any note or bond given on account 
of any usurious contract shall be forever exonerated therefrom. 
It is therefore certain that these sections impose on the lender 
the liability to lose the entire sum lent or contracted for, and 
hence it would be most unreasonable to create additional for- 
feiture by mere implication. Independent of this view, it may 
be said that the contract to take illegal interest only evinces an 
intention to violate the statute, which is punished by the nul- 
lity of the contract, and that therefore the object of the sta- 
tute never could have been to inflict a double punishment for 
a mere intention not carried into effect. 

The doubt with respect to the proper construction of the sta- 
tute arises out of the last clause of the second proviso; which 
directs that the action for the penalty shall be brought within 
one year after the time of payment of any money, &c. con- 
tracted to be paid in any usurious agreement or contract, and 
because this is comparatively inconsistent with the second 
clause of the same proviso, it is inferred that the evading clause 
must be extended, so as to give every term of the proviso its 
fullest effect. It may be conceded that it is difficult to con- 
ceive how the action may be brought within three years after 
the commission of the offence by the receipé of the money con- 
tracted for, and yet within one year after the time of payment 
contracted for, yet if there is any such condition in which a 
contract may be placed, all the terms of the proviso will be 
filled. 

This would be the case where money was contracted to be 
paid at a distance of four years. Then if the payment was 
made in advance of the time and within two years after the 
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making of the contract, full effect could be given to each of the 
limitations. It may be said this would be a forced construe- 
tion, but in our opinion it is not so much so as to extend the 
enacting clause by any implication arising from the uncertain- 
ty ofthe proviso. If, however, we were driven to that neces- 
sity, we should declare that the different clauses of the proviso 
inconsistent with each other, were ineffectual for uncertainty, 
rather than extend the statute beyond what seems to have 
been the manifest intention. 

Our conclusion then is, that no right to the penalty is given 
until the receipt of the money contracted for as interest, and 
that it does not attach at the time of the contract. 

2. It is said however that the plaintiff, cn the pleadings and 
proofs was entitled to a verdict. To sustain this position the 
case of Hazard v. Purdom, [3S. and P. 43,] is relied on. There 
evidence was given to sustain a bad plea, on which issue was 
taken, and it was held the party was entitled to a verdict ac- 
cording to the issue, and independent of its merits; but then 
the charge was requested as applicable to the particular issues. 
So in this case, we might not feel disposed to deny the right of 
the party to a verdict on the second count of the declaration, 
if he had asked a charge applicable alone to that, but as he did 
not do so, and as the evidence did not make out a legal cause 
of action, although it supports the second count, which is de- 
fective and bad under the view we take of the statute, this 
point of the case is precisely within the principle of the decis- 
ion of Cullum v. The Branch Bank of Mobile, at this term. 

There is no error in the record, and the judgment is af- 
firmed. 
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DOE ex pem. BROWN anv WIFE v. HUNT & CLEMENTS. 


1, The act of Congress of 1820, in respect to the division of fractional sections, is 
not to be construed as imperative in requiring those that contain more than one 
hundred and sixty acres, to be so divided in all cases as to make half quarter sec- 
tions, though its length and breadth admits of the formation of several. 

2. Where a patent described the land conveyed by it thus, “ the south-west quarter 
of section twenty-two, &c. containing ninety-two acres and sixty-3even hun- 
dredths of an acre, according to the official plot of the survey of the said lands 
returned to the General Land Office, by the Surveyor General:” Held—that 
ninety-two 67-100 acres, as indicated by the subdivision marked on the * official 
plot,” was all that could be claimed under the patent. 


Tuts was an action of ejectment, brought by the plaintiffs 
in error, in the Circuit Court of Mobile for the recovery of “the 
east half of the south-west quarter of fractional section number 
four, south of range number one, west, in the district of land 
subject to sale at St. Stephens, Alabama, containing eighty 
acres.”? The defendants, under the consent rule, confessed 
lease, entry and ouster, and the cause was tried on the plea of 
not guilty. On the trial a bill of exceptions was sealed at the 
instance of the plaintiff, from which it appears that James Eth- 
eridge, by notice addressed to the Register and Receiver of the 
Land Office at St. Stephens, on the 28th January, 1831, claim- 
ed the right of pre-emption under the act of Congress of the 
29th May, 1830, to the south-west quarter of section twenty- 
two, township four, and range one, west. Afterwards, on the 
30th May, 1833, a patent in due form was issued to Etheridge 
“for the south-west quarter of section twenty-two, in township 
four, south of range one, west, in the district of land subject to 
sale at St. Stephens, Alabama, containing ninety-two acres and 
sixty-seven hundredths of an acre, according to the official plot 
of the survey of the said lands, returned to the General Land 
Office, by the Surveyor General.” 

On the part of the defendants it was shewn, that Wm. D. 
Stone, on the 25th March, 1831, by a notice addressed to the 
Register and Receiver of the Land Office at St. Stephens, claim- 
ed the right of pre-emption, under the act of the 29th May, 
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1830, to the fraction situated in the west part of the south-east 
quarter of section twenty-two, in township four, range one 
west of thirteen. Afterwards, on the 17th day of December, 
1832,a patent was issued in favor of Stone, “for the south-east 
subdivision of fractional section twenty-two, in township four, 
south of range one, west, in the district of lands subject to sale 
at St. Stephens, Alabama, containing one hundred and ten 
acres and fifty hundredths of an acre. 

It was admitted that the plaintiffs have the entire interest 
which by the patent was conveyed to Etheridge, and the de- 
fendants were entitled to the land of which Stone was the pa- 
tentee. It was proved that the fractional section might be so 
subdivided as to survey an entire south-west quarter, without 
interference with any private land claim, leaving a residuum 
in the section, both on the north and on the east; and that the 
contents of the section were two hundred and ten acres, al- 
though the government survey indicated but two hundred and 
three 17-100 acres. 

The following diagram demonstates the form of the frae- 
tional section, with its subdivisions, as it is shown by the books 
of the Surveyor General. 


© 
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A. 








| Etheridge. 





The plaintiffs proved that the subdivision marked on the 


diagram had never been made b 
y the Surveyor by runnin 

and marking the line on the ground, but posts nih “ 
the west and south lines, each a half a mile from the south- 
west corner, which appeared to have been pl 
United States Surveyor. aie oemewnl 

The Court instructed the jury that if they believed the evi- 
dence they must find for the defendant. And further, that if 
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said fractional section twenty-two was capable of being subdi- 
vided into an entire south-west quarter section, or two half 
quarter sections, leaving a residuum still, the Surveyor General 
was not required under the acts of Congress providing for the 
subdivision of the public lands, and the instructions of the Sec- 
retary of the Treasury, made under the act of 24th April, 1820, 
entitled “an act making further provision for the sale of the 
public lands,’”’ to make in his subdivision of the same, either 
such quarter section or half quarter sections; but might lawful- 
ly subdivide the same into two lots, as indicated by the dia- 
gram, and that under such a subdivision Ethridge’s patent did 
not entitle him to a quarter section, but only to the eastern lot 
marked A. while the western lot, B., vested in Stone, in virtue 
of his patent. The plaintiffs objected to a part of the evidence 
offered by the defendants, but no exception was taken to the 
decision of the Court overruling the objection. The jury re- 
turned a verdict for the defendants, and judgment being there- 
on rendered, the plaintiffs prosecuted an appeal to this Court. 


SHERMAN, with whom was Cuampers, for the plaintiffs, in- 
sisted that the laws regulating the survey of the public lands 
requires that fractional sections containing one hundred and 
sixty acres or more, must, if practicable, be so subdivided as to 
make one or more quarter sections. That the subdivision 
which appears on the books of the Surveyor General’s Office 
was unauthorized, as the fractional section of which the land 
in question is a part, might have been so divided as to make a 
south-west quarter, leaving a fraction on the east and north: 
Although the patent to Etheridge states the number of acres 
to be ninety-two 67-100, yet the description of the tract as a 
quarter section, is equivalent to a designation of length and 
breadth, and will control what is said as to quantity. They 
cited and commented upon the acts of Congress of 1796, 1800, 
1804, 1805, 1820, 1824, 1830, 1832, in relation to the survey 
and disposal of the public lands, pre-emption rights, &c. Also 
the second part of the work upon Public Lands, edition of 
1838, containing instructions of the Secretary of the Treasury 
and Commissioner of the Land Office, and opinions of the At- 
torney General, see pages 1035, 180—1—2—3-7, 921, 820, 826-7, 
819, 854, 933-4, 136, 555, 363-8, 372. 
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The plaintiffs also relied on 6 Cow. Rep. 607: 6 Cranch’s 
Rep. 237; 5 Mason’s Rep. 410; 1 Paine’s Rep. 496; 6 Cranch 
Rep. 165; 4 Stew. and P. Rep. 396; 2 Por. Rep. 40-3; 7 ib. 
432; Wheeler’s Com. L. Cases Tit. Boundary, 488—9-90; 1 
and 2 Ohio Rep. 144; 3 Stew. Rep. 76; 1 Ohio, 170; 1 Pe- 
ters’ Rep. 665; 5 Porter’s Rep. 327 ; 3 Stew. and P. Rep. 105; 
4 Stew. and P. Rep. 32; 5 Porter’s Rep. 245; 1 Pet. Rep. 13; 
6 ib. 345; 3 Louisiana Rep. 59; Peters’ C. C. Rep. 496; 13 
Pet. Rep. 498; 5 Wheat. Rep. 293; 7 ib. 212; 11 ib. 380; 10 
ib. 662. 


CampsELL, for the defendants. The opinion of the Attor- 
ney General of the United States upon the present case, when 
it was under the examination of the Secretary of the Treasury, 
if it is to be regarded as authority, explicitly states that the 
fractional section was subdivided according to law. [2d part 
of the work on Public Lands, 136.] The opinion of the At- 
torney General is sustained by the instructions of the Secretary 
of the Treasury, under the act of the 24th April, 1820, [ib. 820,] 
and these instructions have been followed in the survey of the 
public lands, [881, 854, 922.] 

But the opinion of the Attorney General is correct, indepen- 
dent of the exposition of the act of 1820, which had been pre- 
viously made by the Secretary of the Treasury. 

Again—the defendants claim under the oldest patent, which 
appropriates the land in the eastern subdivision, but if the sur- 
vey is to be changed Stone’s patent must cover a quarter sec- 
tion, instead of Etheridge’s. 

Lastly—the patents call for the map made of the fractional 

tion, and it is not permissible to claim under a survey 
never made as indicated by the map itself. [4 Peters’ Rep. 
332.] 


COLLIER, C. J.—The first charge of the Court, conceding 
the truth of all the evidence, affirms that the plaintiffs have 
not made out a case which entitles them to recover. The se- 
cond declares, that although the fractional section twenty-two 
was susceptible of division, so as to make an entire quarter 
section and leave a residuum, yet neither the acts of Congress 
providing for the subdivision of fractional sections, or the in- 
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structions of the Secretary of the Treasury under the act of 
the 24th April, 1820, made such a division indispensable ; -but 
it was entirely regular to divide the fraction into two tracts 
by a north and south line. 

It is needless to notice all the acts of Congress in relation to 
the survey of the public lands, which have been cited by the 
plaintiff ’s counsel; the act of 1820 is the only one that is per- 
tinent to the present inquiry. The first section of that enact- 
ment, after directing that the government lands shall be offer- 
ed at public sale in tracts of half quarter sections and providing 
for the subdivision of sections upon the principles of the second 
section of the act of February, 1805, proceeds, “and fractional 
sections containing one hundred and sixty acres and upwards; 
shall in like manner, as nearly as practicable, be subdivided 
into half quarter sections, under such rules and regulations as 
may be prescribed by the Secretary of the Treasury; but frac- 
tional sections containing less than one hundred and sixty 
acres shall not be divided, but shall be sold entire: Provided, 
That this section shall not be construed to alter any special pro- 
vision made by law for the sale of land in town lots.” [Land 
Laws, | part, 323.] 

By a Circular of the 10th June, 1820, addressed to the Sur- 
veyors General, in pursuance of the act of the 24th April, 
1820, “the Secretary of the Treasury directs that fractional 
sections containing more than one hundred and sixty acres 
shall be divided into half quarter sections, by nortk and south, 
or east and west lines, so as to preserve the most compact and 
convenient forms.’”? “It is not intended to run the subdivi- 
sional lines, and mark them, but merely to make them upon 
your surveys, and calculate the quantity of land in each subdi- 
vision.”” [Public Lands, 2d part, 820.] 

The Commissioner of the General Land Office, in a letter to 
the Surveyor General of Mississippi, under date the 20th Jan- 
uary, 1826, remarks, that prior to the act of April, 1820, frac- 
tional sections were not liable to be subdivided. After refer- 
ring to the Circular of the 10th June, 1820, he says: “Thesub- 
stance of the rule is, that the fractional sections of one hundred 
and sixty acres and upwards, are to be subdivided by east and 
west, or north and south lines, (at the discretion of the survey- 
or,) SO as to preserve the most compact and convenient form. 
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Each lot to be as nearly as practicable, a half quarter section, 
containing the quantity of eighty acres; sometimes rather more, 
sometimes less, as the locality demands.” [Land Law, 2d 
part, 854.] Ina letter from the same to the same, of the 28th 
July, 1831, instructions substantially similar, are repeated. [Ib. 
922; see also, ib. 933.] 

The regularity of the survey of the fractional section now 
in question was brought to the view of the Attorney General 
of the United States by the Secretary of the Treasury in 1837, 
and his opinion given thereon. He says that the instructions 
on the 10th June, 1820, in relation to fractional sections, “as I 
am informed, has been understood in the General Land Office, 
and by the Surveyors, to authorize the course adopted by the 
Surveyor General in the present case ; and I shall assume that 
it did so. I make this assumption because the Department is 
perfectly competent, and best qualified to construe its own in- 
struction ; and because, unless such was its meaning, no ques- 
tion of law under the act of 1820, could well arise for my con- 
sideration, for if the instruction required, as contended by the 
counsel for Mr. Etheridge, that all the regular half quarter sec- 
tions of which the fractional section is susceptible, shall be ae- 
tually formed, then the survey should have been set aside for 
itsnon-conformity to the instruction. 

“The matter is then narrowed to the question whether the 
instruction of 1820, construing it as the Surveyor General 
has done in the present case, is a legal and valid exercise 
of the discretion committed to the Secretary of the Treasury, 
by the act of the 24th April, 1820, above quoted. It will rea- 
dily occur that to authorize me to pronounce an instruction of 
this nature, issued immediately after the enactment of the law, 
and acted on for so long a period, illegal, the objection should 
be avery clear one. This is by no means the case in the pre- 
sent. instance.” 

The Attorney General then concludes that the division of 
the section into two fractions of more than eighty acres was 
in conformity both to the law and instructions, although it was 
practicable so to have divided it as to have made a quarter 
section, leaving a residuum both on the north and east. This 
conclusion was influenced by these reasons : 

1. If Congress had intended that fractional sections should, 
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at all events, be divided into half quarter sections, when their 
shape admits it, they would have said so in explicit terms, and 
the discretion confided to the Secretary would have been con- 
fined to the residuary parts of the section. 

2. The clause in the first section of the act of 1820, concern- 
ing fractional sections containing less than one hundred and 
sixty acres, (which are not to be divided,) shows that Con- 
gress did not deem it indispensable that regular half quarter 
sections should, in a// practicable cases, be formed by the sur- 
veyors; on the contrary it shows that they preferred a single 
tract, though containing more than eighty acres, and though 
capable of forming a regular half quarter, to small and in- 
convenient fractions. 

3, The pre-emption laws did not change the general system 
established for the survey of the public lands. 

The view taken of this matter by the Attorney General is 
so very clear and satisfactory as not to require amplification. 
It shows that the division of the section is authorized by law, 
and even if it was not, then it should have been set aside by 
the Department as irregular. The description of the land by 
quantity, is in general much less conclusive than by courses 
and distances, or metes and bounds to indicate the precise 
tract ; but these in turn yield to more satisfactory indicia of 
locality. In the case before us, the patent designates the num- 
ber of acres, and refers to the Official plot of survey of the sec- 
tion returned to the General Land Office, by the Surveyor 
General. Now although a quarter section of lands is a parcel 
defined as to quantity, the form and contents of which are re- 
gulated by law, yet these descriptive terms are not so potent 
as to override and control all others that may be found in con- 
nection with them. Here the patent conveys eo nomine a 
quarter section, though it contains in fact but little more than 
half that quantity according to the official survey; these latter 
terms of description must be wholly inoperative, or serve to 
limit the land granted to the western subdivision of the sec- 
tion; that the latter conclusion is the most consonant to ‘Tea- 
son and authority is what we cannotdoubt. [Cheny v. Slade’s 
adm’r, 3 Murphy’s Rep. 82; Blake et al v. Doherty et al, 5 
Wheat. Rep. 359. | 

The sales of the Government lands are made according to 
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subdivisions of sections, or fractions, actually made on the 
ground, or to lines traced on the maps prepared in the office 
of the Surveyor General; hence, a patent issued to a purcha- 
ser, refers to the official plot of the survey, returned to the 
General Land Office, and according to this will the patentee 
take. 
Supposing the subdivision of the fraction in question to 
have been made according to law, and the recital of the quan- 
tity of land sold to Etheridge will show, that he did not pur- 
chase a quarter section ; and if the official plot was irregular 
it should have been set aside by the Department, and the pro- 
per steps taken in order to its correction. 

Upon a view of the case, I am satisfied that the subdivision 
of the fractional section was in conformity to law, and if it 
was not, the plaintiffs cannot recover more land than is em- 
braced by the patent under which they claim. The conse- 
quence is, the judgment of the Circuit Court is affirmed. 


NOTE.—Judges Gotpruwaire and Ormonp being inter- 
ested in the decision of this case, did not participate therein. 





GRAY v. THACKER, use, &c. 


1, When the husband and wife are sued for a debt of the wife, while sole, the 
judgment must be against both, and if judgment be rendered against the hus- 
band alone, it will be reversed on error. 


Error to the Circuit Court of Coosa. 


Action of debt commenced by the defendant against the 
plaintiff in error before a Justice of the Peace. 
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The warrant is against William M. Gray, to answer the 
complaint of J. R. Thacker in a plea of debt, executed’ by 
Caroline R. Burton, now the wife of the said W. M. Gray. 
The Justice of the Peace allowed an off-set claimed by the de- 
fendant and rendered judgment in his favor. 

The cause being carried by certiorari to the Circuit Court, 
the plaintiff filed a statement of his cause of action in these 
words : 

J. R. Tuacxer, vse, &c. 
Vs. 
Witiram M. Gray and his wife, Carotine Gray. 

Plaintiff states that Caroline Burton made her note, payable 
to the plaintiff for twenty-one dollars and fifty cents, for value 
received, dated 4th February, 1839, and due one day after date. 
Since the making of said note, and before the commen: ement 
of this suit, she has married said defendant, whereby he be- 
came liable to pay said note to the plaintiff. Damage fifty 
dollars. 

To this statement the defendant craved oyer of the war- 
rant, and pieaded in abatement a variance between the war- 
rant and the statemeut, in this, that the warrant was sued out 
against Gray alone, and the statement was against him and* 
his wife. 

To this plea the plaintiff demurred, which the Court sus- 
tained, and gave judgment for the plaintiff for the debt. 

From this judgment this writ is prosecuted by the defendant 
who assigns for error— 

1. The judgment of the Court sustaining the demurrer. 

2. In giving judgment against plaintiff in error. 

3. In giving judgment against plaintiff in error alone, when 
the statement is against him and his wife. 


Pore, for plaintiff in error. 
Morais, contra. 


ORMOND, J.—We consider, that in accordance with the 
liberality which has always been extended towards proceed- 
ings before Justices of the Peace, by this Court, the warrant 
may be considered as sued out against the plaintiff and wife 
jointly, and that the statement follows the warrant. But. the 
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judgment being against the defendent alone, cannot be sustain- 
ed., The judgment must beagainst all who are partiesto the writ 
and declaration; and especially in a case like the present, where, 
if the judgment were properly rendered, in the event of the 
death of the husband, would survive against the wife, but a3 
this judgment is rendered would survive against the represen- 
tative of the husband. 
Let the judgment be reversed and the cause remanded. 


WITHERS v. KNOX. 


1. Where the contract is to pay a sum of money in promissory notes, due ata spe- 
cified time end to be endorsed by the defendant, it is not a sufficient breach to aver 
that “ the defendant, though often requested, has not paid the said sum of money 
in the said promissory note specified.” 


Wair of Error to the Circuit Court of Greene county. 


Assumpsit on a note which is described in the declaration 
as bearing date the 20th November, 1838, whereby the defen- 
dant promised to pay to the plaintiff, for value received, (it be- 
ing for six mules delivered to the defendant,) the sum of eight 
hundred and fifty dollars in notes due the first day of January 
then next, and these were to be endorsed by the defendant. 
The breach is in these words—“ yet the said defendant, though 
often requsted so to do, hath not as yet paid to the said plaintiff 
the said sum of money in the said promissory note specified, 
or any part thereof.”’ 

The defendant demurred, and the Court gave final judgment 
on the demurrer in favor of the plaintiff. The defendant. in- 
sists that this judgment is erroneous. 


TuornTon, for the plaintiff in error, cited 5 Dana, 140; 1 
Chitty Plead. 365; 7 Dana, 171. 
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Cuiark, contra, relied on Brahan v. Debrell, 1 Stewart, 14; 
1 Chitty Plead. 326. 


GOLDTHWAITE, J.—The breach in this case is clearly 
insufficient. The contract is to pay a certain sum in promis- 
sory notes, due at a specified time ; the money could not be de- 
manded on this contract until there had been a failure to de- 
livér notes according to the agreement, therefore an averment 
that the money was not paid, is not sufficient to show that the 
contract was broken. 

It is said by Mr. Chitty, that the allegation of the breach, 
must obviously be governed by the nature of the stipulation. 
It should be assigned in the words of the contract, either nega- 
tively or affirmatively; or in words which are co-extensive 
with the import and effect of it. [1 Chitty on Plead. 365.] 
And in general, if a breach be assigned in words containing 
the sense and substance of the contract, it is sufficient. [Ib. 366.] 
The sense and substance of this contract is to pay promissory 
notes, endorsed by the defendant, and cannot be construed as 
an absolute engagement to pay a sum of money, without a 
manifest violation of the intention of the parties. It is not ma- 
terial to consider what consequences flow from the breach of 
this contract, with respect to the ascertainment of damages, 
becatise that is not the matter now to be determined: the only 
question is as to what constitutes a breach of the contract. If 
thé form of the instrament was slightly varied, and so as to 
réad, “to pay to the plaintiff promissory notes to the amount 
of eight hundred and fifty dollars, due on the first January,’ 
it would free the subject from all doubt; yet in that form the 
contract would have no term involved which is not now con- 
“tained in it, and consequently must be the same in ‘its legal 
effect. 

We are satified the declaration is not sufficient on demurrer. 

Let the judgment be reversed and the cause remanded. 
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CARTER AND CARTER v. PENN. 


1. A writing with a ecrol!l in which is written the word * seal,” at the end of the 
name of the party signing it, is not a sealed instrument; unless it appears from 
its: body that the parties intended to give to it that character. 


2. A promissory note to pay asuin in “current money of the State of Alabama,” 
is, in legal effect, an undertaking to pay in gold or silver coin. 


War of Error to the Circuit Court of Talladega. 


The defendant in error declared against the plaintiffs in as- 
sumpsit on a promissory note made by them on the 26th 
March, 1840, for the payment of the sum of eight hundred and 
fifty-three 47-100, current money of the State of Alabama, to 
him, one day after date. It is averred that the money in 
which the note is payable is of the value of the sum expressed 
in the note. 

The defendant pleaded several pleas, and on the trial he de- 
murred to the evidence. From the demurrer it appears that 
the plaintiffs adduced a note in these words, viz: 

“One day after date, we or either of us oblige ourselves, our 
heirs, &c. to pay, or cause to be paid, unto Thomas Penn, his 
heirs or assigns, the just and full sum of eight hundred and 
fifty-three dollars and forty-seven cents, current money of the 
State of Alabama, it being for value received, this 26th day of 
March, 1840. Joun W. Cartes, [seal.] 

Henry Carrer, [seal.}” 

It was also proved that payment of the note was demanded 
of the makers before suit brought. On this evidence the Cir- 
cuit Court rendered a judgment in favor of the plaintiff for the 
amount of the note and interest. 


CuitTon, for the plaintiff in error. 
Moopy, for the defendant. 


COLLIER, C. J.—The questions raised by the demurrer to 
the evidence are—1. Was not the writing produced atthe triala 


. 
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sealed Snntetimesit? 2. Ww as the plaintiff entitled to recover 
the full amount of the sum expressed on its face, without re- 
ference to the value of Alabama curren¢y? 

1. By the act of the 2d February, 1839, it is enacted, “That 
all covenants, conveyances, and all contractsin writing, which 
import on their face to be made under seal, shall be taken, 
deemed and held to be sealed instruments, and shall have the 
same effect as if the seal of the party or parties were affixed 
thereto, whether there be a scroll to the name of such party or 
parties or not.” 

Previous to the passage of this act, it was necessary, in or- 
der to constitute a sealed instrument, not only that it should 
appear from the body of the writing that the parties intended 
thus to characterize it, but it was also necessary to accompany 
its execution with a scroll, or some other indicium of a seal. 
{Lee v. Adkins, Minor’s Rep. 187.] The only change in the 
law proposed to be effected by the statute, was to dispense 
with a scroll or its equivalent, and to make the recognition of 
the parties in the body of the paper that it was sealed, impart 
to it the dignity ofa deed. 

2. The note does not stipulate for the payment of a deht in 
Bank bills, but is an undertaking to pay “current money of the 
State of Alabama.”’ Itis true that an infinite variety of commo- 
dities have been used as money in different periods and coun- 
tries, [2 McC. Com. Dic. 193,] and in common parlance all these 
different representations of the common standard of value, 
have been designated as money. But the notes of the Banks 
which are not redeemable in coin, on demand, cannot, with 
any propriety be regarded as such; in fact the best Bank paper 
passes as money by consent only, and it cannot be otherwise 
30 long as the inhibition of the Federa) Constitution upon the 
rights of the States to dispeuse with gold and silver as the only 
lawful tender continues in force. 

It results from this view, that the judgment of the Cireuit 
Court is affirmed. 
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FORD v. FORD er ats. 


1. A marriage took place in Virginia, in 1797. After a few years cohabitation the 
husband and wife separated—the husband left the State of Virginia, came to 
this State, and in 1817 married another woman, who was ignorant of the first 
marriage, and who had two children by her supposed husband; the first wife, 
afier the separation, had two illegitimate children. In 1837, the husband by 
deed conveyed all his property, real and personal, to trustees, for the benefit of 
the second wife and children, reserving to himself an annuity of a thousand dol. 
lars a year during his life, and died in 1839. Upon a bill filed by the first wife 
to set aside this deed, to have dower allotted to her in the real estate, and for her 
distributive share of the personalty—Held, that the second wife and children 
were purchasers for a good consideratioa of the property conveyed by the deed, 
and that as their equity was at least as good as that of the first wife, a Court of 
Chancery would not interfere. 

2, A marriage may be proved by cohabitation as man and wife, reputation, &c. in 
all cases except on a trial for bigamy, or in an action of crim. con. 


ArreaL from the Chancery Court, sitting for Madison 
¢ounty. 


This was a bill filed by the plaintiff in error against the de- 
fendant inerror. The bill sets forth the marriage of the com- 
plainant with Hezekiah Ford in Virginia, in 1797—that he 
abandoned her without cause, having received in her right a 
considerable property, came to Alabama and entered into a 
pretended marriage with the defendant, Nancy N. Ford, and 
died intestate in 1839—that when in bad health and for the 
purpose of defrauding complainant he made, in June, 1837, a 
deed of trust conveying all his property of every description to 
trustees, reserving to himself an annuity of one thousand del- 
lars—at his death the property to go principally to the defen- 
dant and her two children, the fruit of the pretended marriage. 
The bill charges that the deed is testamentary in its character, 
and was intended to operate in lieu of a will, to defraud com- 
plainant. That with the same fraudulent intention and pur- 
pose, about sixteen months before his death, he purchased sev- 
eral tracts of land, and caused the title to be made to the de- 
fendant and her children, without any consideration therefor 
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on their part. The prayer of the bill is that the deed of: trust 
be set aside and cancelled, and that the complainant have her 
dower allotted her out of the realty, and for her distributive 
share of the personal estate. 

Defendant, Nancy N. Ford, denies all knowledge of the first 
marriage, but admits that coraplainant and deceased commen- 
ced living together, as man and wife, in Virginia, in 1797; that 
complainant was unchaste, and that the deceased abandoned 
her and came to this State, and that afterwards she had illegit- 
imate children, and relies on a statute of Virginia by which 
adultery is made a forfeiture of dower—says she was legally 
married to Ford in 1817, without any knowledge that he was 
married, and supposing him to be a single man—admits the 
execution of the deed of trust, but denies the fraudulent intent, 
or that Ford was in declining health—that the deed was madeto 
dispose of his property instead of a will, but not as his will. 

The answers of the other defendants are not important. 

The evidence shows the want of chastity of complainant, af- 
ter the separation. Her marriage with Ford is proved by one 
witness who was present—by the production of a copy of the 
bond preparatory to obtaining a license,and by many witnes- 
ses, of reputation and cohabitation as man and wife. 

The marriage of defendant and Ford is proved to have been 
legally solemnized in Madison county, in 1817, and that Ford 
was then represented to be a single man. A physician proved 
the health of Ford to be bad in October, 1837—that he knew 
his situation and anticipated a speedy death, There was also 
record evidence of the property received by Ford in right of 
his wife, the complainant. 

The Chancellor decreed dower to the complainant out of the 
land to which Ford had a legal -title, and dismissed the bill as 
to the residue. 

From this decree the complainant appealed, and assigns for 
error the dismissal of the bill. 


McCuung, for the plaintiff in error. The adultery of the 
complainant is not proved, but if it was, is no bar to dower at 
common law, and the common law is in force in this State, 
having never, in this particular, been altered by statute. 

He admitted that a man might make a bona fide gift of his 
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property, but it must bea gift “out and out,’’—that is, he 
must not reserve an interest in it, to defeat the complainant’s 
right under thestatute. {19th Vesey, 64; 2 Vernon, 202, note 
3, 277,612; 2Story’s Eq. 94; 5th Johns. C. 589.] He insisted 
this was a will in disguise, the form ofa deed being given to it 
to prevent the complainants right of dissent. 


Parsons, contra. The misbehaviour of the wife destroys 
her right to maintainance, and will prevent her being counte- 
nanced in this Court. [2 Atkins, 97; 1 Roper, 271, 282; 1 
Story’s Eq. 77.] 

He insisted that the cases referred to on the custom of Lon- 
don were not analagous, because, under that custom, the wife 
aud children were considered as purchasers. [1 Atkins, 275; 
2 ib. 97.] 

He insisted that the conveyance by the deed to the second 
wife and children was not voluntary, but on a good and meri- 
torious consideration, and should be supported. [Chitty on 
Con. 215.] 

That there was no pretence of right in the complainant as 
the lands purchased after the execution of the deed of trust— 
that as to them Ford had neither a perfect equity nor a result- 
ing trust. 


ORMOND, J.—This bill is filed by the plaintiff in error, in- 
sisting that she was lawfully married to Hezekiah Ford, de- 
ceased, in Virginia, in 1797, that he abandoned her a few years 
after, having received in her right a considerable property— 
that he came to this State. and in 1817 entered into a pretend- 
ed marriage with the defendant, Nancy N. Ford, and died in- 
testate in 1839—that whilst in bad health, laboring under a fa- 
tal chronic disease, and in contemplation of death, to defraud 
complainant, he conveyed all his property of every description 
to trustees, for the benefit of his last wife and her two children, 
reserving to himself an annuity of a thousand dollars a year, 
during his life, which deed, the bill alledges, was executed in 
lieu of a will, and to take eftect at his death. 

. It was argued by the defendants in error, that there was no 
sufficient proof of the first marriage. Upon an indictment for 
bigamy, and in the action for criminal conversation, the fact of 
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the former marriage must be proved by the production of the 
record of the marriage, or by a witness present at the ceremo- 
ny. Inall other cases, cohabitation as man and wife, reputa- 
tation, the acknowledgment of the parties themselves, their re- 
ception as man and wife by their relations, &c. will be suffi- 
cient proof of the fact, or at least raise a presumption, that a 
marriage in fact took place until the contrary is shewn. The 
proof in this case goes far beyond those presumptions which 
are usually held proof of a marriage in fact,and leaves no doubt 
whatever that the parties were legally married, as stated in 
the bill. 

The ground of the claim asserted by the bill is that the deed 
in favor of the second wife and the fruit of that connection, is 
a fraud upon the rights of the first wife. Whilst it is admitted 
that the husband might have made a perfect gift during his life 
of all his personal property, and thus have prevented his wife 
from receiving any portion of it under the statute of distribu- 
tions, it is insisted that such gift must be complete, and that in 
this case the reservation of a thousand dollars a year during 
the life of the grantor, shows that the gift was not bona fide, 
but merely intended to defeat the rights of the complainant. 

This is certainly a case of the first impression, at least in this 
country. The authorities cited in support of the view taken 
by the counsel for the plaintiff in error, and the cases in 2d 
Vernon, which arose on the custom. of London, and a passage 
in the work of Mr. Justice Story on Equity, upon the authori- 
ty of a recent case in the House of Lords, which he states as a 
curious case, illustrating the extent to which Courts of Equity 
will go to enforce the specific performance of contracts in cases 
where afraudulentevasion is attempted. “Ifa personcovenants 
or agrees, or in any other manner validly binds himself to give to 
A. by his will, as much property as he gives to any other child, 
he may put it out of his power to do so by giving all his pro- 
perty in his lifetime. Or if he binds himself to give to A. as 
much as he gives to B. by his will, he may in his lifetime give 
to B. what he pleases, soas by his will he shall give to A. as 
much as he gives to B. But then the gifts that he makes in 
his lifetime to B. must be out and out. For if to defraud or 
defeat the obligation he has thus entered into he gives to B. 
any property, real or personal, over which he retains any con- 
19 
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trol, or in which he reserves an interest to himself, then, in or- 
der to protect the agreement or obligation which he has thus 
entered into, and to defeat the fraud attempted upon that agree. 
ment or obligation, and to prevent his escaping as it were from 
his own contract, Courts of Equity will treat this gift to B. in 
the same manner as if it were purely testamentary, and were 
included in a will. [2 Story’s Eq. 94, §786.] 

Without at all questioning the authority here cited, we are 
of opinion that this case is entirely dissimilar. The decision 
in the case cited by Mr. J. Story, was made on the ground of 
contract, the performance of which was attempted to be evad- 
ed; but the right whicha wife has to a portion of her husband's 
personal estate, after his death, is not in the nature of a con- 
tract with the husband. He has by law, during his life, the 
most absolute and unqualified dominion over it. The only re- 
striction which has been imposed on him in favor of his wife 
is in its disposition after his death by will. It is difficult then 
to conceive how a disposition of property made in the lifetime 
of the husband, and to take effect immediately, could be frau- 
dulent against the wife, as no right whatever vests in the wife 
until his death. Heer title is derived, not from contract, but is 
vested in her by law and has no existence whatever until his 
death. . 

It is not necessary to consider the effect of the cases cited on 
the custom of London,in which certain dispositions of property 
were considered in fraud of the custom, nor is it necessary to 
enter upon the inquiry whether there is not a distinction be- 
tween the right vested in the widow and children by the cus- 
tom of London to a part of the personal estate of a freeman of 
the city, not disposed of in his lifetime, and the right under the 
statute of distribution, because we are of opinion that the sec- 
ond wife and her children are not mere volunteers. 

The beneficiaries under the deed sought to be set aside, are 
those who had the highest possible claim on the deceased— 
they are the woman whom he induced to unite herself with 
him under the belief that she was becoming his wife, and the 
fruit of that connection—te provide for these persons he was un- 
der the highest possible moral obligation. The consideration 
' therefore for the deed was at least a good one. Nor would it be 
possible for a Courtof Chancery, in passing on the relative claims 
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of the first and second wife, to hold the first entirely guiltless 
of the consequences which have resulted to the second, from her 
connection with Ford. 

Although the evidence does not conclusively point to the 
plaintiff in error as the guilty cause of the separation, yet her 
conduct since that event has been such as at least to cast suspi- 
cion over her moral character before that time. The equity of 
the plaintiff in error, abandoned by her husband near forty 
years since, which has been acquiesced in by her during all 
that time, could not, ina Court of Equity, in any possible view 
stand on higher ground than that of the second wife, upon 
whom no imputation can be cast, and who was ignorant of the 
rights of the plaintiff in error, if any she had. Conceding then 
the equities to be equal, under the circumstances of this case, 
the second wife and her children must be considered purcha- 
sers for a good consideration, and as such entitled to hold the 
property at least against all whose equity is not superior. 

In the English Chancery a decree is never made under mar- 
riage articles against the heir at law,even when otherwise provi- 
ded for by the ancestor, unless those asking the aid of the Courtare 
such as the settler was under a moral obligation to provide for, 
as in the case of a wife and children. [Sce the cases collected 
on this head in Atherly on marriage settlements, 131 to 138.] 
These cases show the extent te which a Court of Chancery 
will go in upholding imperfect settlements in favor of a wife 
and children, even against so favored a class as heirs at law in 
England. 

The argument that this deed is a will in disguise, is answer- 
ed by the deed itself—it was an irrevocable disposition of the 
property conveyed by it, by which the title passed immediate- 
ly out of the grantor, and vested in the defendants ; it was there- 
fore clearly not testamentary in itscharacter. The imputation 
of fraud is repelled by the view already taken—that the grant- 
or was under a high moral obligation to provide for those to be 
benefitted by the deed. 

It results necessarily from this, that the Chancellor was right 
in refusing dower to the plaintiff in those lands purchased for 
the defendants after the execution of the deed, the legal title to 
which was never in the husband. 

The appeal taken in this case, only brings to our notice the 





ALABAMA. 





Carson v. The Bank of the State of Alabama. 


decision of the Chancellor, refusing to set aside the deed and 
to allot dower in the lands purchased after the execution of 
the deed. In this there was no error, and his decree is af- 
firmed. 








CARSON v. Ture BANK OF THE STATE OF ALABAMA 


1. In a demurrer to evidence it was stated that the Cashier and assistant Cashier 
deposed that they believed, and had no doubt, that notice of nonpayment of a 
bill was deposited in the post office, directed to the drawer; that their belief did 
not arise from any recollection of the fact, as connected with the bill sued on, 
but from the course of business of the Bank—it was held that from this evidence 
a jury might properly infer that the usual course of business of the Bank furnish- 
ed sufficient facts to warrant this belief; and if the party against whom such evi- 
dence is offered omits to inquire what this course of business is, he will not after- 
wards be heard in asserting that nothing is proved by it. 

. When the drawer resides in the vicinity of a town or city, a letter giving notice 
of nonpayment deposited in the post office, and directed. to him at the same town 
or city where the letter is deposited, is sufficient to charge him. 


Wair of Error to the County Court of Tuscaloosa County. 


This action was commenced as a summary proceeding, by 
motion under the statute in which the Bank recovered the 
amount of a bill of exchange, dated at Tuscaloosa, and paya- 
ble in New Orleans, from Carson, as its drawer. 

The judgment of the Court was given on a demurrer to evi- 
dence, and the proof is admitted to be sufficient, except so far 
as it relates to the notice of nonpayment, supposed to have been 
given to the defendant. 

The proof in connection with this matter as disclosed by the 
demurrer was, firstly, the protest of the bill under the hand and 
seal of a notary—but the protest contains no statement what- 
ever with respect to notice. Secondly, of the testimony of two 
witnesses, Hawn and Williams—the first of whom deposed 
that at the maturity of the bill in suit, a number of other bills 
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besides were protested; that he received a package of notices 
of protest from the notary at New Orleans, and handed them 
to Williams, who was assistant Cashier, to be forwarded by 
mail to the parties; that he could not say positively that noti- 
ces had been received on the bill in suit, or that such were put 
into the mail at New Orleans on the day, or the day after, the 
bill was protested, but he believed they had been, and that 
they had been received here in due course of mail, which was 
about seven or eight days; which is the usual time of the arri- 
val of the mail from that place, and forwarded immediately to 
the indorsers ; that his conviction of these facts arose, not from 
any recollection of the facts with respect to the particular 
bill in suit, but from the course of business in the Bank. 

Williams, the other witness, deposed that he was the assis- 
tant Cashier at the time of the maturity of the bill sued on, 
that he recollected a large package of notices of protest had 
come to the Bank of bills protested, [at the same time of] the 
maturity of the bill sued on; that he had no doubt of having 
put the notice of the protest in this case into the post office at 
Tuscaloosa, directed to Carson and to Ball, (the latter is a subse- 
quent endorser of the same bill,) at Tuscaloosa ; that he did not 
say so from any distinct recollection of the fact, but that such 
was the course of business in Bank, and he had no doubt of it; 
that Carson lived about five miles from Tuscaloosa, and he be- 
lieved Ball and his family were then residing there, although 
he did not know such to be the fact. 











Pecx anc Cocuran, for the plaintiff in error, made two 
points : . 

1. That the evidence leads to no conclusion that notice was 
. ever given. No fact is stated from which it can be reasonably in- 
- ferred to have been sent by the Notary to Hawn, the Cashier. 
It may be conceded that Hawn and Williams’ testimony might 
raise a reasonable presumption that they discharged their duty, 
but the true question was as to the performance of an act by 
the Notary in New Orleans. 

2. That if notice was put in the post office at Tuscaloosa, 
directed to Carson, this was not sufficient to charge him with- 
out showing that he received it. 

The post office can only be legitimately used for the trans- 
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mission of letters from one place to another, and no act of Con- 
gress or other competent authority imposes the duty upon the 
Post Master to distribute letters directed to the same _ place. 
A special messenger should be employed in such a case as 
this, to give personal notice. [Stevenson v. Primrose, 8 Por- 
ter, 157; Ireland v. Kipp, 10 John. 490; S.C. 11 ib. 231; 
Bryden v. Bryden, ib. 187; Taylor v. Bryden, 8 ib. 173; Ay- 
mer v. Beers, 7 Cowan, 705; Sirk v. Cunningham, ib. 395; 
Cuyler v. Wells, 4 Wend. 398. 








Porter, contra, argued that a jury might properly have in- 
ferred that the course of proceeding by the Bank, through its 
officers, was to ascertain at the return of bills, that notice to 
charge remote parties was given. The demurrer admits all 
that a jury can infer. [4 Wheeler’s C. L. 340, 342; 1 Hill N. 
Y¥. 470; 11 Wheat. 171.] As to the sufficiency of the notice 
he cited 15 Wend. 364; 4 Wend. 328; 11 John. 231; 2 Ala. 
Rep. 565; 1 Hill N. Y. 11, 263. 


GOLDTHWAITE, J.—1. At first we were strongly inclin- 
ed to think that the record did not disclose any evidence which 
could properly warrant a jury in coming to the conclusion that 
notice of the nonpayment of this bill was sent from New Or- 
leans tv Tuscaloosa, but subsequent examination and reflec- 
tion has satisfied us our first impressions were incorrect. 

Upon a demurrer to evidence, the Court does not stand in 
the place of a jury, to render such a judgment as the jury 
ought to have done, but to render one against the defendant if 
the jury, from the evidence, could legally have done so.— 
[Young v. Foster, 7 Porter, 420.] 

We will then examine the case upon the testimony, to see if 
it would have been unreasonable for the jury to infer the fact 
of notice from the other facts stated. The protest was proved, 
or rather it proved itself; a large package of notices of protests 
of bills protested at the same time was received by the Bank, 
in due course of mail, and these were handed by the Cashier 
to the assistant Cashier, who immediately put them in the post 
office. Both the witnesses state they have no doubt of the 
fact that one of these notices was for the defendant, and Wil- 
liams adds that it was directed to him at Tuscaloosa. Neither 
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had any particular recollection of any notice, as particularly 
applicable to this bill, but both derived the impression, and 
their belief was founded on the course of business in the Bank, 
What this course of business was we do not know, nor did the 
jury, but a question from the plaintiff’s counsel to either wit- 
ness, would probably have elicited the fullest information. 

It may be, and it is not improbable, unless“we admit the 
hypothesis, that matters of this importance are most loosely 
attended to, that the Cashier, or his assistant, on the return of 
bills, examines the correspondence, to be certain that the ne- 
cessary steps are taken to charge remote parties. Such a 
course of business, if pursued, would have furnished sufficient 
evidence for the presumption that what was usual to be done 
in all cases, was not omitted in the particularone. This isthe 
usual course of evidence by a large class of persons, such as 
public officers, notaries and clerks. Where the business per- 
formed by them is of great extent, it is highly improbable from 
the nature of things, that any precise remembrance shall exist 
of one fact, which has nothing to distinguish it from a multi- 
tude of others of the same nature—hence it is that evidence of 
this general character is admissible. 

Indeed the practice, or mode of examination of a witness of 
this description in Court, is sufficient to show that inferences 
may be drawn by the jury from the omission of either party to 
ask of the witness, before the jury, an explanation of a gene- 
ral matter. One illustration will suffice: a Notary states that 
he has no remembrance or recollection of giving a notice tq a 
named person, but he has no doubt from his general course of 
business that he did so. It ought not for a moment to be tol- 
erated that the party against whom this evidence is sought to 
- be used, shall omit to inquire of the witness what this course 
of business is, and then insist that nothing is proven. There 
could be no jury empannelled that would not render a verdict 
on such evidence, and their inference would be perfectly le- 
gitimate and proper. , 

In the present case, if a sifting examination had taken place 
as to the course of business in the Bank, certain results must 
have flowed from it. It would either have appeared that the 
mode was so accurate as to produce belief, and leave no doubt, 
as it seems to have done upon the minds of the witnesses, or 
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it would have shown such a loose’ and inaccurate practice, as 
could have no tendency either to convince them or the jury of 
any fact respecting the notice. 

Upon the entire case then, we conclude, as the jury in all 
probability would have done, that a notice was sent to the de- 
fendant, through the post office at Tuscaloosa. 

2. This, however, is insisted not to have been the proper 
mode to charge him, unless the actual receipt of notice by him 
was shown, which is not pretended. One of the principal ar- 
guments urged tosustain this view is, that the deposite of such 
a notification in the post office, imposed no duties on the Post 
Master with respect to it. This assumption is unfounded, be- 
cause the 36th section of the act of Congress of the 3d March, 
1825, provides that “for every letter lodged at any post office 
not to be carried by post, but to be delivered at the place where 
it is so lodged, the Post Master shall receive one cent of the 
person to whom it shall be delivered.”” In the regulations of 
the post office these are called box letters. With respect to 
the general law upon the subject of giving notice through the 
post office, it is entirely of mercantile origin, and is sufficiently 
elastic. 

In the case of Stephenson v. Primrose, [8 Porter, 155,] it 
was held by this Court, that where the parties all resided in 
the same city, notice could not be given through the medium 
of the post office, there being no evidence in that case to show 
its receipt by the person sought to be charged. 

The same principle seems to govern the case of Ireland v. 
Kipp, [10 John 490.] The rule in England seems to be differ- 
ent, at least so far as the city of London is concerned, for there 
notice sent by the two-penny post is held to be sufficient, 
whether the parties reside near or ata distance from each 
other. [Chitty on Bills, 504, and cases there cited: 1 Camp. 
246; 9 East 347; 2 Camp. 208, 633.] It is evident that nei- 
ther the case of Stephenson v. Primrose or Ireland v. Kipp, 
warrant the exclusion of the post as a means of giving notice, 
when the person sought to be charged does not reside in the 
same town or city with the holder—to require notices in such 
cases as this, and those similar to it,to be given personally 
would in all cases involve the expenses of a special messenger. 
Under the operation of such a rule as is contended for, the 
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Bank might, and frequently would, employ more messengers 
than clerks. We can see no reason for declaring that notice 
may not be given through the post office, whenever the party 
sought to be charged does not reside in the same town or city 
with the holder—in all such cases it is sufficient to show the 
notice sent by that mode, although it is directed to the person 
sought to be charged, at the same post office where it is de- 
posited. 

Our conclusion is that the judgment on the demurrer is free 
from error, and it is affirmed. 


WATKINS er ar v. GAYLE, uss, &c. 


1. A writ issued against several, which was returned ‘‘ executed,” as to all; after 
& judgment by default was rendered, the sheriff mero motu amended his return, 
po as to make it appear that the writ was executed on one of the defendants, and 
returned non est inventus as to the others. Held, that the erasure of the sheriff's 
amendment by the Court to which the suit was brought was, under the circum- 
statices, allowable. 


Wrir of Error to the County Court of Sumter. 


A writ was issued at the suit of the defendant in error 
against the plaintiffs, founded on a promissory note, and was 
retutned “executed.”” The plaintiff below declared against 
all the defendants, and a judgment by default was rendered 
against them. After judgment, and at the same term, an en- 
try was made as follows: “It appearing to the Court in this 
case, that the sheriff has, since the judgment, amended his re- 
turn, so as to change and materially alter said judgment; upon 
motion of plaintiff’s counsel it is ordered by the Court, that the 
sheriff cannot alter and amend his return so as to disturb the 
judgment in this case, and that said amended return be erased.” 
The amendment made by the sheriff went to show that the 
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writ was executed on Needham Watkins only, and that his 
co-defendants were not found. 


Reavis, for plaintiff in error. A sheriff may amend his re- 

turn at any time, according tothe truth. [Moreland v. Ruffin, 
Minor’s Rep. 18; Brandon v. Snow & Cunningham, 2 Stew. 
Rep. 255, Hefilin v. McMinn, 2 Stew. Rep. 492; Philips v. 
Smith, 1 Str. Rep. 139; see also 11 Mass. Rep. 477.] 
‘ The writ being executed on one of the defendants only, it 
was irregular to take judgment against the others; and the 
judgment should have been corrected, so as to conform to the 
sheriff ’s return, instead of vacating the amendment made by 
him. [Smith & Howell v. Winthrop, Minor’s Rep. 425; see 
also 3 Stewart’s Rep. 134; 9 Porter’s Rep. 425; 2 Ala. Rep, 
164.] 


Sreete & Mercatr, for the defendants. The amendment 
made by the sheriff to his return was properly erused. All 
the cases cited by the counsel for the plaintiff in error, show 
that such amendments are allowable only for the purpose of 
sustaining judgments, or acts done, but never where the effect 
is to annul judgments, or injuriously affect the rights of others. 
It is discretionary with Courts either to allow or refuse amend- 
ments, and an appellate Court will not revise any decision in 
regard to them. [9 Porter, 687; 1 Harris & J. 471; 3 Cow. 
44; 4 ib. 455; 1 Caine’s,9; 1 John. Cases, 410; 1 Peters 139; 
5 Cranch, 15; 6 Taunt. Rep. 19; 2 Peters’ Con. Rep. 175, 347; 
11 Wheat. 280, 302; 3 Greenleaf, 183,219; 9 Wheat. 576; 
2S. & Rawle, 29; 1 Binney, 369; 2 Wash. 203; 6 Cranch, 
206; 3 Peters, 12; 10 Conn. 400; 13 Mass.; 4 Dev. 492; 4 
Conn. ; 2 Stew. 492; Minor, 18; 2 Stew. 255; 1 Strange, 139; 
11 Mass. 477.] 


COLLIER, C. J.—It does not appear that either of the de- 
fendants sought to have the sheriff’s return corrected, but the 
amendment was made by him mero motu, and without leave 
of the Court, after a judgment had been rendered in favor of 
the plaintiff, upon the hypothesis that the return, as indorsed 
upon the writ, was not according to the truth. Under such 
circumstances we think the amendment was properly rejected. 
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By certifying the execution of the process, the sheriff prevent- 
ed the plaintiff from taking measures to bring in tke parties 
who were not served, induced him to declare against all who 
were sued, and to take a judgment by default accordingly. 
The effect of an allowance of the amendment would have been 
to make the judgment erroneous, and consequently subject to 
reversal; and, perhaps, as no alias writ was sued out previous 
to the trial term, as to the defendants not served with process, 
the cause would be discontinved, and in order to bring them 
in, it would be necessary to submit to a nonsuit and commence 
anew. Policy, we think, requires that as sheriffs necessarily 
possess extensive powers, strict rules should be laid down for 
the direction of their official acts. And where inconvenience 
as great as that which would result from the mere carelessness 
or neglect of the officer, in this case, is occasioned, he should 
abide the consequences. [See Means v. Osgood, 7 Greenl. 
Rep: 146; Emerson v. Upton, 9 Pick. Rep. 167, and cases 
there cited. ] 

An application by an officer to correct his return of process, 
in general addresses itself to the discretion of the Court, to be 
allowed or denied according to circumstances. In such case 
the decision of the primary Court is conclusive, and not subject 
to revision on error. We have repeatedly held such to be the 
law, in respect to amendments of the process and pleading, and 
we cannot conceive a difference in principle between these ca- 
ses and the present. [See also Mandeville et al v. Wilson, 5 
Cranch’s Rep. 15; Bailey v. Musgrove, 2 Serg. & R. 29; 3 
Phil. Ev. C. & H. ed. 1094, and cases there cited.] Whether 
if the motion for leave to the officer to amend his return had 
been submitted by the parties not served with process, its al- 
Jewance or refusal would have been discretionary with the 
Court, we will not undertake to determine. 

We have only to add that the judgment is affirmed. 
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LAWSON v. OREAR. 


1. By a purchase of land at sheriffs sale, the purchaser is invested with the title 
of the defendant in execution. If, therefore, the defendant is a tenant, his land- 
lord cannot be permitted to become a co-defendant. 

2. The original record of a suit is competent evidence, although an exemplified 
eopy would have been sufficient. 

3. Where a fieri facias is received by a sheriff, before his term of office expires, 
and without any action thereon by him, is-handed over to his successor, the latter 
must execute the writ. 


Error to the Circuit Court of Talladega, 


This was an action of trespass to try title by the defendant 
against the plaintiff in error. 

From a.bill of exceptions taken at the trial, it appears that 
the defendant claimed to be but a tenant of one John Lawson 
—that John Lawson produced in Court regular title papers 
showing that at the time of the judgment and up te the pre- 
sent time, he has held the title for the premises sued for, by 
deed from James Lawson, the original proprietor, and that the 
defendant was in possession as his tenant, and on this, preof 
moved the Court that he, as landlord of the defendant, be. per- 
mitted to make himself a party and defend with the said Ro- 
bert—which motion the Court overruled, and defendant. ex- 
cepted. 

The plaintiff read in evidence a deed from the sheriff to him,. 
for the premises in question, in virtue of a levy on an execu- 
tion from the County Court of Talladega, and sale to. him, and 
produced in Court the Record Books of the County; Court, and 
offered to prove by the Clerk that they were the Record Books 
of the County Court, and to read therefrom the judgment un- 
der which the land was sold, to which the defendant objected, 
but the Court permitted the proof to be made, and the evi- 
dence to go to the jury. 

‘ The plaintiff then offered to read in evidence a writ of fieri 
facias, which issued on said judgment, on which were the fol- 
lowing indorsements: “ Rec’d in office 23d February, 1839— 
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William Blythe, sheriff.”’ “ Rec’d in office 6th March, 1839— 
D. A. Griffin, sheriff—and levied 4th April, 1839, on the fol- 
lowing property,’’ &c., describing the premises sued for—then 
follows a return of advertisement of the sale, notice to the de- 
fendant, and sale to the plaintiff. 

It was proved that D. A. Griffin was sheriff of Talladega 
county from and after the day of March, 1839, at which 
time the term of office of William Blythe, late sheriff, ex-. 
pired. 

The defendant objected to the reading of the execution and 
the indorsement of levy and sale, on the ground that the exe- 
eution having been if the hands of Blythe, late sheriff, officially, 
should have been by him returned, and that it conferred no 
authority upon Griffin, his successor, but the Court overruled 
the objection, and permitted the evidence to go to the jury. 
Verdict being rendered for the plaintiff, the defendant’s. coun- 
sel moved in arrest of judgment, on the following grounds : 

k, Because the original papers and record of the County 
Court were read in evidence. 

2, In permitting the # fa. and levy, and sale under it, to be 
read to the jury—which motion the Court overruled. The 
defendant prosecutes this writ of error, and for cause of error 
assigns the matters contained in the bill of exceptions. 


McCuivneg, for plaintiff in error submitted the cause. 


CuitTon, for defendant in error, cited 1 Ala. Rep. 359, 540; 
13 Johns. 97; 1 Philips on Ev. 383; 1 Stra. 210; 2 Gilbert’s 
Ev, 8; 2 Porter’s Rep, 480. : 


ORMOND, J.—As a general rule, a defendant in ejectment 
May: set up an outstanding title in another, and: the landlord 
may be permitted to defend as a co-defendant, but by a pur- 
chase at sheriffs sale, the purchaser acquires such title only as 
the defendant in execution had in the premises—if he was a 
tenant, the purchaser will be a tenant also; and in a suit: by 
the landlord against him, will not be permitted to dispute his 
title. The reason of the rule, therefore, ceases, in such a case. 
[See Avent v. Read, 2 Porter, 480, where the law was thus 
held. } 
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The rule that the best evidence must be produced, has been 
relaxed in the case of Records, from the necessity of the case, 
and secondary evidence, by an exemplified copy, admitted. 
Bui it would be strange if in cases where.the original can be 
produced, it should be rejected because the inferior evidence 
of the fact was not offered. It cannot admit of doubt that the 
evidence was properly admitted, although an exemplification 
of the record would also have been competent testimony. 

The execution upon which the lands in this case were sold, 
came to the hands of the late sheriff a short time before the ex- 
piration of his term of office, and without any action thereon 
by him, was handed over to his successor, who proceeded to 
levy and sell. This proceeding was strictly correct. The old 
sheriff not having acted upon the writ had no power to pro- 
ceed thereon after the expiration of his term of office, and the 
duty devolved on his successor, to whom, as the executive of- 
ficer of the law, it was addressed. This precise question was 
determined by this Court in the case of Bondurant et als v. 
Buford, [1 Ala. Rep. 360.] 

There is no error in the judgment of the Court, and it is 
therefore affirmed. 


McRAE, Apm’r. v. PEGUES, Apm’r. 


1, The defendant in error cannot object to a reversal on the ground that the inter- 
est of the plaintiff in the matter of litigation was not propounded in the Court be- 
low. In cases where distribution is sought in the Orphans’ Court, it is the cor- 
rect practice for the plaintiff to set out his right to distribution ; if he neglects to 
do so, the administrator may compel him to do it by filing an exception; but if 
this is omitted, he cannot afterwards, on error, question the right. 

2. Proof by the grantee of a deed that he deposited it in a post office, directed to 
another, at a different office, and this person deposes that he never received it— 
afterwards application is made personally to both the post offices, and also to the 
General Post Office by letter, aad the deed isnot found, this is sufficient to Jet in 
secondary evidence. 
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3. Parol evidence of the contents of a deed is improper, when it is shown that the 
party offering it is in possession of a true copy. 

4. A voluntary deed, if. delivered to the donee, will vass the title to slaves, as be. 
tween the donor and his representatives. although not proved or acknuw'edged, 
as required by the statute of frauds. 

5. Adeed of gift, if delivered to the donee, will pass the title to slaves as effectually 
as if the slaves themselves were delivered. 


Wait of Error to the County Court of Macon. 


The proceedings in this case are so defective as not to show 
with certainty, the right of the plaintiff to institute the inquiry 
upon which the judgment of the Court below was given. It 
may be inferred, however, from the caption of the case, that 
he claims as administrator of the estate of. Elmira Outlaw, who 
was the widow of B. N. Pegues, deceased, and as such enti- 
tled to a distributive share of his estate. The suit grows out 
of a suggestion that certain slaves came to the possession of the 
defendant, as administrator of B. N. Pegues, belonging to his 
estate, which have not been distributed or accounted for by the 
defendaut. 

The defendant, in his answer to the plaintiff’s suggestion, 
contends that these slaves were given to divers persons, by a 
deed of gift executed by his intestate in his lifetime, and that 
by virtue of it, the donees, at his death, took possession of the 
slaves. 

The issue formed between the parties on this suggestion and 
answer, was tried by a jury, which returned a verdict for the 
defendant, upon which judgment was given in his favor. 

At the trial the defendant introduced one Rainer as a wit- 

ness to prove the execution of the deed, a copy of which is 
exhibited in the pleadings. This witness testified that he saw 
a deed executed by B. N. Pegues, in the spring of 1836, to 
Wade H. Greening and others, and to which he was a subscri- 
bing witness; this deed was delivered to John S. Greening, one 
of the grantees. 

This witness stated that the deed was acknowledged before 
him, as a Justice of the Peace, but did not state there was any 
other witness to the deed. 

John S. Greening was then called to prove the loss of the 
deed ; and he testified the deed was delivered to him by B. N. 
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Pegues, and by the witness deposited in the post office, at 
Cambridge, Dallas county, directed to the Clerk of the County 
Court of Dallas county, at Cahawba. The witness had forgot 
whether he paid the postage or not, but he had not paid the 
Clerk to record the deed. Subsequently he called at the Clerk’s 
office and made inquiry for the deed, when he was informed 
by the Clerk that it had not been received by him. Witness 
then called at the post office at Cambridge, and was informed 
the deed was not there. Some eighteen months or two years 
afterwards he wrote to the Post Office Department, making in- 
quiry as to the deed, and was then informed it was not to be 
found among the dead letters in the Department. James D. 
Craig then testified that he had been Clerk of the County Court 
of Dallas county from 1828 to 1840, and had never received a 
letter from John S. Greening containing the deed referred to. 
That when Greening applied to him for the deed, he applied 
to the post office at Cahawba, but could hear nothing about it, 
nor has he ever been able to find it. On this evidence the de- 
fendant was permitted to prove the contents of the deed, al- 
though opposed by the plaintiff. The deed exhibited in the 
pleadings is as follows: 

«Know all men by these presents, that I, Badaegood N. 
Pegues, of the county and State aforesaid, for and in conside- 
ration of the natural love and affection I have and entertain 
for Wade H. Greening, the legal heir of Eldridge S. Greening, 
late deceased, Rufus W. Greening, John S. Greening, John S. 
Pegues, in right of his wife Elizabeth, formerly Elizabeth 
> Greening, Thomas T. Guy, in right of his wife Mary W. Guy, 
formerly Mary W. Greening, and William G. Cato, in right of 
his wife Beatrix S. Cato, formerly Greening, brothers aad sis- 
ters of my late wife, Amanda P. Pegues, formerly Amanda P. 
Greening, and for and in consideration of the sum of one dol- 
lar to me in hand paid, the receipt whereof is hereby acknow- 
ledged, have given and granted, and by these presents do give, 
grant and confirm unto the said Wade H. Greening, (and the 
other grantees, again naming them,) their heirs and assigns 
forever, the following negro slaves, (which said slaves are to 
remain in my possesion during my natural life, or until I may 
endeavor to remove them out of the State,) and then to descend 
to the said Wade H. Greening, (here the grantees are again 
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named,) and their heirs, viz: one negro man slave called Ben, 
two negro boy slaves named Major and General, and a negro 
girl slave called Lucy, together with her increase. And I do 
hereby bind myself, my heirs, executors, administrators and 
assigns, to warrant and forever defend the title to the above 
described slaves, to the said Wade H. Greening, (here the 
grantees are again named,) their heirs and assigns forever, 
free from the claims of each and every person. 

In witness whereof I have hereunto set my hand and seal, 
this — day of ———-, eighteen hundred and thirty. 

B. N. Peeuss, (seal. ) 

Signed, sealed and delivered in presence of— 

Acknowledged before Thomas G. Rainer, a Justice of the 
Péace. ; 

The plaintiff then requested the Court to charge the jury— 

1. That delivery is essential to the validity of a gift of per- 
sonal property, and without such delivery the title does not 
pass. The delivery must also be according to the nature of 
the thing given. 

2.. That actual delivery of possession is an essential ingredi- 
ent in a gift of personal property, and a gift only becomes per- 
fect by an actnal delivery and acceptance. 

3. That when gifts of personal property are made by deed, 
the deed must be proved and recorded within twelve months 
after the execution thereof, unless possession really and dona 
Jide remain with the donee. 

These charges were severally refused,and instructions given 
that if the gift was made by deed, the delivery of the deed 
transferred the right to the property, and would be valid be- 
tween the parties and their representatives, without an actual 
delivery of the property ; and if the deed contained a stipulation 
that the possession of the property should remain with the do- 
nor during his lifetime, the possession so remaining is consis- 
tent with the deed, and a delivery of the property was not neé- 
cessary to vest a good title in the donees. 

The plaintiff excepted to the charge given, as well as the re- 
fusal to give those requested, and also to the admission of se- 
condary evidence of the deed. The action of the Court on 
these several matters is assigned as error. 

21 
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Crass, for the plaintiff in error, insisted that the original 
deed ought to heve been proved to have been duly executed, 
before secondary evidence of its contents could be legally ad- 
mitted. [1 Phil. Ev.452.] This course was not pursued, nor 
was the deed itself so executed as to render it valid. Thesta- 
tute requires such a deed to be acknowledged or proved in 
Court. [Digest, 207; 1 Ala. Rep. 52; 2 ib 117, 648.] 

The loss of the original deed ought to have been clearly 
shown, and a diligent and thorough search made for it. The 
loss being established, a copy of the deed, if in existence, as it 
was in this case, ought to have been introduced instead of 
parol evidence of the contents. [1 Phil. Ev. 437; Riggs v. 
Taylor, 9 Wheat. 485. ] 

But no evidence could warrant the admission of this deed 
to the jury. It isa nude pact, and the consideration express- 
ed is neither good nor valuable. Indepeudent of this, it is 
void for the want of the prerequisites enumerated by the sta- 
tute of frauds. [Digest, 207.] 


In refusing to give the charges requested, as well as on that 
given, the Court erred in the face of the common law, statute 
law, and the decisions of this Court. 


Brown, contra, relied on the case of Swift v. Fitzhugh, [9 
Porter, 40,] to show that the preliminary proof of the loss of 
the deed was sufficient. 

As to the validity of the deed to operate as a gift, and thus 
pass the title to the donees, he cited Thomas v. Soper, 5 Munf. 
28; Banks v. Marksbury, 3 Littel, 273; McCutchen v. Mc- 
Cutchen, 9 Porter, 650. 

As to the possession remaining with the donor, it cannot be 
disputed by a volunteer, but here it is consistent with the deed. 
[Edwards v. Harbin, 2 Term. 587; 3 ib. 620.] 

He argued that the statute of frauds does not avoid either 
fraudulent or voluntary conveyances, unless at the instance of 
a creditor or bona fide purchaser. [Sewall v Gliddon, 1 Ala. 
Rep. N. S. 52; Lund v. Jeffries, 5 Rand. 211; Shirley v. Long, 
6 ib. 764; Lucy v. Wilson, 4 Munf. 313; Lightfoot v. Colgin, 
5 ib. 71; Goodwin v. Morgan, 1 Stew.; Rochelle v. Harrison, 
9 Porter, 352.] 

But should there be error, the present plaintiff has propound- 
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ed no interest upon the record, so that it is impossible to deter- 
mine the error can injuriously affect him, as his interest is en- 
tirely a matter of conjecture. The rule of this Court is that 
the plaintiff must show that his rights have been injuriously 
affected. [Duffey v. Pennington, 1 Ala. Rep. N. S. 506; Hil- 
man v. Gayle, ib. 517; Stone v. Stone, ib. 582.] 


GOLDTHWAITE, J.—1. The defendant objects that no 
reversal of this judgment can be had, even after it may be as- 
certained to involve material errors, because the plaintiff in 
the Court below has omitted to set out his interest to litigate 
any questions with the defendant. This defect cannot, in our 
opinion, avail the defendant, because it was his duty, as it 
clearly was his right, to require the other party to show by what 
right he claimed to call for a distribution. The practice in the 
Ecclesiastical and Admiralty Courts, is for the party claiming 
a right to litigate to propound his interest, and such, strictly 
speaking, is tiie proper course in our Orphans Courts, but it is 
now perhaps too lite to insist ou the application of rigid rules 
to such proceedings; not that they would be otherwise than 
beneficial, but because the laxity of practice has become so 
general and so inveterate, that much expense, and possibly in- 
jury, would arise by the delay of judgments on mere technical 
grounds. All that can now be done without express legisla- 
tion, is so to mould the practice, that the rights of all may be 
preserved. 

We apprehend the cases are very few and rare that ques- 
tions of the sort raised on this record are ever litigated by those 
who have no interest in them—anrd therefore all that justice 
demands is, that the other party may be permitted to require 
the person who seeks to litigate such or similar matters, to pro- 
pound his interest. This if not shown in the first instance, 
upon the application to the Court can always be called out by 
a precise exception. When the interest is propounded it can 
either be admitted or controverted as any other allegation, but 
it never can form any part of the inquiry, when an issue is 
made up upon the merits. 

2. The question which is made as to the sufficiency of the 
preliminary proof of the loss of the original deed, in order to 
let in either parol proof of its contents, or a copy, was deter- 
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mined by this Court, in Mordeca v. Beal, [8 Porter, 529,] and 
again in Swift v. Fitzhugh, [9 Porter, 39.] In both these ca- 
ses, as in this, the utmost possible diligence to trace the paper 
was not shown, but a reasonable presumption of its loss was 
afforded, and every presumption rebutted that it was with- 
held from the jury. The party who had the custody of the 
deed, placed it in the post office addressed to another person, 
and this Jast deposes that it was never received by him. Sub- 
sequent application is made personally to both post offices, and 
by letter at the General Post Office, but at none of these pla- 
ces can it be found. We cannot conceive a clearer case for 
the-admission of secondary evidence. 

3. Doubtless it would be irregular to give parol evidence of 
the contents of a deed, if the party was shown to have know- 
ledge of a true copy; but nothing of that kind is shown by the 
evidence—the wituess was permitted to give evidence of its 
contents—whether these contents were proved by the exhibi- 
bition of a copy, or whether the witness spoke from his recol- 
lection of the deed, does not appear. The former, however, is 
much more probable than the latter; and it was the duty of 
the plaintiff to render this matter entirely clear, by questioning 
the witness, if he desired, upon it, to raise an exception. [Car- 
son v. The State Bank, [June Term, 1842, p. 148.] 

4. Itis said that no preliminary evidence could authorize 
the admission of the contents of this deed, because it was in- 
operative and void. This is a question not made at the trial 
of the cause, and therefore could not now be properly raised— 
but as it is somewhat involved in the charge given by the 
Court, we shall proceed to consider it. 

The enacting clause of our statute of frauds declares, “that 
every gift, grant or conveyance of lands, tenements or heredita- 
ments, goods or chattels, or any rent,common or profit, out of 
the same by writing or otherwise; and every bond, suit, judg- 
ment or execution, had, made or contrived of malice, fraud, 
covin, collusion or guile,to the intent or purpose to delay, hin- 
der or defraud creditors of their just and lawful actions, &c., 
orto deceive those who shall purchase, &c., shall be from 
henceforth deemed and taken on/y as against the person or 
persons, &c., whose debts, &e., by such guileful and covinous 
devises and practices as aforesaid, shall, or might be, in any 
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way ‘disturbed, &c., to be clearly and utterly void.” It then 
proceeds further to declare, that if any conveyance be of goods 
and chattels, it shall be fraudulent, within this act, unless re- 
corded, &c. 

Under the terms of this statute it is difficult to conceive how 
any doubt could ever have been entertained that the deed was 
good as between the parties, though never recorded. The 
object of this statute is to protect creditors and subsequent pur- 
chasers, whether with or without notice. [Myers v. Peak, 
adm’r, 2 Ala. Rep. 640; Oden v. Stubblefield, ib. 684.] As 
to these two classes of persons—deeds not acknowledged or 
proved in the manner required are void—but are so on/y as to 
them. It seems to us impossible to give any construction to 
this statute, without departing from its clear intention, which 
will avoid a voluntary deed, except at the instance of a credi- 
tor or subsequent purchaser. 

Our statute is almost a copy from that of Virginia, and the 
same construction has there been given. [Lund v. Jeffries, 5 
Rand. 211; see also Lightfoot v. Colgin, 5 Munf. 42.] 

5. The request of the plaintiff for the specific charges which 
were refused, seems to be predicated upon the idea that deliv- 
ery is as essential to the gift of a personal chattel, when the 
title is conveyed by deed, as it certainly is when the gift is ev- 
idenced by parol merely. The instructions given assume, that 
when the gift is by deed, the delivery of the deed is equivalent 
to the delivery of the chattel. 

In our opinion the Court was correct in its exposition of the 
law, and we need only to refer to the case of McCutchen v. Me- 
Cutchen, [9 Porter, 650,] in which this question arose, and 
was determined in accordance with the views now expressed. 

Upon a review of the whole case, we can perceive no error, 
and therefore the judgment is affirmed. 
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JOHNSON, Apm’r. er atv. NEIL AND WIFE. 


1. The statute in respect to the manner of obtaining and assigning dower, is cu. 
mulative, and does not exclude all other modes; and an assignment of dower, 
though irregularly made, to which the wife has given her assent, is obligatory 
upon her; especially if she takes possession of the land allotted to her, and there 
is no evidence that she has been overreached by fraud. 

2. As the widow holds her dower from her deceased husband, or rather by ap- 
pointment of law, it is not indispensable to the validity of its assignment that it 
should be made by deed or instrument in writing. 


Tue defendants in error, in February, 1841, filed their peti- 
tion in the County Court of Dallas, setting forth that the wife 
of the petitioner, Mathew Neil, was late the widow and relict 
of James Johuson, who had there died intestate—that the ad- 
ministration of his estate was committed to Wm. Johnson, by 
the Orphans Court—and that the intestate died seized and pos- 
sessed, in fee simple, of the west half of the south west quarter 
of section ten, township sixteen, and range eight, situate in the 
county of Dallas. . 

The petition further states, that the intestate left but two 
children, viz: Eliza Jane, now the wife of Robert Moore, and 
James S. a minor, of whom Bernard Johnson is guardian, all 
of whom reside in the county of Dallas. It also alledges that 
the relict of the intestate has never relinquished her right to 
the land described ; and the petitioner therefore prays that dow- 
er may be allotted to her in the same. 

The defendants pleaded separately, but all insisted that the 
widow of James Johnson had been already endowed of the 
lands mentioned in the petition, and still retains the possession 
thereof—that on the dav of ———, all the lands belong- 
ing to the estate of the intestate, were, by order of the Orphans 
Court of Dallas, and in due form of law, divided between his 
heirs, and the land mentioned in the petition was allotted to 
James Johnson, the infant heir, who has the possession there- 
of—and that that division and the proceedings thereon are le- 
gal and have been approved by the Orphans Court. 

The Court was of opinion that the dower had not been le- 
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gally allotted in the lands described in the petition, and award- 
ed a writ in pursuance of the statute, requiring the sheriff to 
cause the allotment of dower to be made. This writ was ex- 
ecuted, and the admeasurement made by the commissioners 
approved by the Court. 

On the trial the defendants excepted to the ruling of the pre- 
siding Judge. From the bill of exceptions,among other things, 
it appears that the land in dispute had been divided as alledg- 
ed in the plea, before the filing of the petition, and that division 
confirmed. It was also shown to the satisfaction of the Court, 
that Mrs. Neil,during her widowhood, filed her petition against 
the administrator of her former husband, praying an allotment 
of dower in the lands of which he died seized—that a writ is- 
sued, and dower was assigned her in the lands described in 
that petition. Although the land described in the petition now 
filed, was not then mentioned either in the petition or writ of 
dower, yet the commissioners who acted did go upon the land, 
and with the approbation and consent of Mrs. Neil, did allot 
her dower of the same, by increasing the assignment made to 

vher from other lands, to the extent of one third the value of 

the land in controversy. It was further shown that Mrs. Neil, 
during her widowhood, went into the possession of the lands 
thus allotted her, and still retains the same—and that all the 
proceedings in relation thereto having been confirmed, are still 
in full force. The return of the commissioners who acted un- 
der Mrs Neil’s petition did not refer to the land in question, 
but the facts stated were all proved to the satisfaction of the 
Judge of the County Court. 


J. B. Ciarxe, for the plaintiff in error, contended that the 
- County Court erred in ordering a further allotment of dower to 
_ Mrs. Neil upon the petition of herself and husband; that the 
assignment previously made to her, during widowhood, was 
ample, and so received. He cited Pirtle’s Dig. 278, §29; 
Park on Dower, 252-4, 263-4—7-9, 293, 340; 2 Cowen’s Rep. 
638; Conant v. Little, 1 Pick. Rep. 189; Shattuck v. Gragg, 
23 Pick. Rep. 92. 


G. W. Gayte, for the defendant. 
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COLLIER, C. J.—The County Court doubtless determined 
in favor of Mrs. Neil’s right to dower in the half quarter see- 
tion of land, in which the petitioners sought it, and against the 
bar set up by the defendants, on the ground that this land was 
not particularly described in the petition previously filed by 
her. The statute certainly requires that the petition of the 
widow for dower shall set forth the nature of her claim, and 
specify the lands, tenements and hereditaments of which she 
seeks to be endowed. [Aik. Dig. 133, §5.] But the statute 
is cumulative, and does not exclude all other modes of assign- 
ing dower ; and it has consequently been holden that the heir 
may endow the widow—aund that her assent verbally given to 
an assignment, though irregularly made, is obligatory upon her. 
Thus in Moore and wife v. Waller, |2 Rand. Rep. 421,} it was 
held that the heir had the power at common law to assign 
dower without resorting to any Court; and that that power 
was not impaired in Virginia by the act of Assembly; and 
that the assignment of dower by an adult heir in behalf of 
himself and his co-heirs, who are infants, is as binding on them 
as it is on him, provided the assignment is not excessive. [See 
also Sutton v. Burrows, 2 Murphy’s Rep. 81.} As to the pow- 
er of a guardian in this respect,see Park on Dower, 266; 
Jones et ux v. Brewer, 1 Pick. Rep. 314. 

It is not indispensable to an assignment of dower, that it 
should be made by deed or instrument in writing. And in 
Conant v. Little, [1 Pick. Rep. 191,] it is considered that the 
statute of frauds did not change the law in this respect. The 
Court say, “If an assignment was a conveyance from the heir 
to the widow, without doubt since the statute a deed or writ- 
ing would be necessary ; but it is not a conveyance—the wi- 
dow holding her estate by law, and not by contract, wants no- 
thing but to have that part which she is to enjoy set out and 
distinguished from the rest, and this may be done by setting 
out by metes and bounds as well as by deed. The widow 
does not hold her estate of the heir, but of her deceased hus- 
band, or rather by appointment of law. If she received land 
that was not her husband’s, or other thing in lieu of dower,2 
deed would be necessary, because she would derive her title 
from the person making such conveyance in lieu of dower.”’— 
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[Shattuck v. Gragg, 23 Pick. Rep. 92; Park on Dower, 269, 
340. ] 

Where the widow assents by parol to an assignment of dow- 
er, and takes possession of the land, she cannot afterwards be 
heard to alledge that the proceedings were not in conformity 
to law—unless, perhaps, she could show that she had been 
overreached and induced by fraud to give her assent to the 
assignment. This principle is more especially applicable 
where the other lands of which the deceased husband was 
seized have been divided among the heirs, or otherwise legally 
disposed of. 

In the case at bar, Mrs. Neil assented to the allotment of 
dower which was made to her, ata time when she was capa- 
ble of binding herself; the lands set apart to her are equal to 
one third of the entire realty of which she was entitled to be 
endowed; the residue of the estate of her deceased husband 
has been divided with the approbation of the Orphans Court 
among his heirs. 

Under these circumstances she has no claim in law to an in- 
creased assignment of dower—and the order which determined 
otherwise is consequently reversed. 





BOLLING & JAMES y. LOGAN. 


1. Where there are two defendants and one pleads usury, the other defendant 
cannot be compelled, against his will, to be examined as a witness, under the 
Statute to prove the usury. 


‘Error to Sumter County Court. 


Assumpsit on promissory note by the defendant in error 
against the plaintiffs in error. 
Upon the trial the defendant, James, having pleaded usury, 
offered his co-defendant, Bolling, as a witness to prove thé note 
22 
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usurious, and Bolling having declined to give testimony, the 
Court held that he could not be compelled to be a witness, to 
which decision of the Court the defendant, James, excepted, 
and now assigns for error. 


Harr, for plaintiff in error. 
Boyp, contra. 


ORMOND, J.—The act to suppress usury [ Aik. Dig. 437, 
§5,] provides that the borrower, or party to the usurious con- 
tract from whom usury is taken, shall be a good and sufficient 
witness to establish that fact unless the person against whom 
such evidence is offered to be given will deny upon oath, in 
open Court, the truth of what such witness offers to swear 
against him. 

The permission thus given to the defendant is a personal 
privilege which he may exercise or not, at his election. It ap- 
pears that Bolling did not desire to interpose the defence plead- 
ed by his co-defendant, and declined to give testimony, and 
we feel very clear in the opinion that he could not be compel- 
led to do so. 

Let the judgment be affirmed. 





STINSON vy. GOSSET. 


1. In an action for an unlawful detainer the plaintiffis not a competent witness to 
prove the service of the notice in writing for the delivery of possession of the 
premises sought to be recovered. 

2. An action for an unlawful detainer, under the statute, cannot be maintained un- 
less the defendant entered asa tenant of the estate, or is in possession of the same 
by, from, under or by collusion with such tenant—but it need not be shown that 
the tenancy was created by the plaintiff, if he is entitled to the possession a8 & 
remaineder man, or as owner of the reversion. 


AcTION for an unlawful detainer, commenced before a Jus- 
tice of the Peace, who gave judgment of restitution in favor of 
the plaintiff, after which the suit was removed to the Circuit 
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Court, by certiorari, where the judgment was reversed and 
the cause remanded to the Justice, with instructions to award 
a venire de novo. 

The complaint.contains one count only, which is for an up 
lawful detainer. 

In the course of the trial the plaintiff proposed to prove by his 
own oath, that he served a notice in writing on the defendant, to 
deliver up the possession of the premises sued for. He was per- 
mitted to give evidence of the fact, and the defendant excepted. 
The evidence set out in the record does not show how the plaintiff 
claimed to be entitled to the possession of the premises, but a 
lease is set out on which the defendant appears to have been 
the tenant of one Isaac Sorwell. One of the charges requested 
by the defendant was, if the proof showed that the relation of 
landlord and tenant, or of lessor and lessee did not exist, and 
that the defendant was not in possession by, from, under, nor 
by collusion with a tenant of the plaintiff, the suit could not be 
maintained. This was refused and the defendant excepted. 
Several other charges were refused, but as they are not con- 
sidered in the opinion of the Court, they are not now set out. 


Moors, for the plaintiff in error, submitted the case with- 
out argument. ‘ 


GOLDTHWAITE, J.—There is a large class of cases in 
which parties are permitted to be sworn, but the relaxation of 
the general rule does not seem to have been extended beyond 
the proof of circumstances necessary to authorize the admis- 
sion of secondary evidence. The loss of an original paper, or 
the service of notice to take depositions are illustrations of the 
- class, [Cowan and Hill’s notes, 2 Phil. Ev. 138.] In the 

present case the defendant’s guilt by the statute is made to de- 
pend upon the fact of holding over after a written notice to de- 
liver the possession—consequently there is no ground to sup- 
pose that the proof of notice is similar to that required to be 
given when a deposition is taken. 

The statute says, if any tenant, &c. shall wilfully and with- 
out force hold over, &c. after demand and notice, in writing &c., 
such persons shall be guilty of an unlawful detainer. The guilt 
consists then entirely in holding over after a demand and notice 
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in writing, and being the essence of the offence, it cannot be 
proved by the adverse party. It was erroneous therefore to 
permit the plaintiff to give evidence by his own oath of the 
fact of notice. 

2. Our statute with respect to forcible entry and detainer, 
seems to contemplate three distinct separate offences, all of a 
kindred nature. 

The first is a forcible entry; the second an entry without 
force, but holding the possession by force, by menaces, or by 
exciting fear of danger; the third is a lawful or peaceable en- 
try, but the possession is kept unlawfully and with force, me- 
uaces, &c,—and this last is called a forcible detainer merely, 
{ Digest, 202, §1, 2, 3.] 

The particular offence of which the plaintiff complains, is 
provided for by a distinct section of the same act, which is in 
these terms: “ If any tenant or tenants, for term of life or lives, 
year or years, or other person or persons, who are or shall be 
in possession of any lands, tenements or hereditaments, by, 
from, or under, or by collusion with such tenant or tenants, 
shall wilfully and without force, hold over any lands, &c. after 
demand and notice in writing, given for the delivery of the 
possession thereof, by his, her, or their landlord, lessor or les- 
sors, or the person or persons to whom the remainder or re- 
version of such lands, &c. shall belong, his, her or their agent, 
&c. thereunto lawfully authorized, then such person or persons 
so holding over, shall be guilty of an unlawful detainer.”’ ‘[Ib. 
203, §5.] 

This is the only part of the statute which defines the offence 
described in the complaint, and it is evident it cannot exist 
unless the defendant is a tenant, holding over, or is in posses- 
sion under or by collusion with such a tenant. 

In all other cases arising under the act, the aggressor is guil- 
ty of either a forcible entry, a forcible entry and detainer, or 
of a forcible detainer merely. The defendant then, very pro- 
perly insisted that it was necessary to show that he occupied 
the possession in the manner described by the statute; but in 
the charge requested, he seems to have considered that the 
plaintiff of necessity should have been his landlord, a matter 
which is excluded by the very terms of the act, which gives 
the remedy equally to the remainder man or the owner of the 





JUNE TERM, 1842. 








Lore v. The State. 





reversion. In this view the magistrate ‘correctly[refused the 
charge, for it may be that there was evidence to show-that the 
complainant was the owner of the reversion. 

Without examining all of the matters presented on the re- 
cord, we are satisfied that the Justice of the Peace erred in ad- 
mitting the plaintiff to give evidence, and consequently the 
judgment of the Circuit Court reversing the case, is free from 
error, and is affirmed. 





LORE v. THE STATE. 


1, The expiration of the term of a Court operates ipso facto to discharge a jury 
who are deliberating upon the case of one indicted for a capital offence, and the 
recital of the facts on the record cannot prevent a second trial ; nor will errors of ~ 
law in empasnelling the first jury, entitle the prisoner to his discharge from the 
prosecution. 

2. Where, after the commission of a crime, the law in respeet to grand and petit 
jurors is modified by the legislature, and the State and accused are each entitled 
to a greater number of challenges, the trial will be had accordingly to the new 
law. ; 

3. The first proviso of the last section of the act of the 9th January, 1841, “ regu. 
lating punishments under the penitentiary system,” means this, viz: that they 
who had committed offences previous to the time when the statute became ope- 
rative, may be proceeded against, and if found guilty shall receive the punish. 
ment then imposed by law, notwithstanding its subsequent modification. The 
second proviso is merely affirmative of what the law would be without it; and 
the exception in that proviso, though badly expressed, was intended to prevent 
it from so operating 2s to annul to any extent the act itself. 


Tue plaintiff in error was indicted at the March term, 1841, 
of the Circuit Court of Barbour, for the murder of Henry 
Blake—being arraigned he pleaded “not guilty,’ and was put 
upon his trial, but'the jury not agreeing in their verdict, and 
the term of the Court having expired, a mis-trial was ordered 
by the presiding Judge, and the. cause continued. In the or- 
ganization of the jury several questions of law arose, which 
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were spread upon the record, and an order made for their re- 
ference to this Court, as novel and difficult. 

These questions may be thus stated : 

‘1. One juror had formed and expressed an opinion as to the 
guilt of the prisoner from information derived from a credible 
man, who heard the examination before the committing ma- 
gistrate, yet, notwithstanding the juror was objected to for 
cause, he was put upon the prisoner, who was forced to chal- 
lenge him peremptorily. 

2. Several other jurors, who respectively stated that they 
had formed and expressed an opinion as to the guilt of the 
prisoner upon rumor, were sworn, without his being permitted 
to ask them whether their opinion was not founded upon what 
they had heard from credible persons, whose information was 
derived from the witnesses. 

After the mis-trial, and at the next term, upon affidavit of 
the prisoner, the venue was changed to the county of Henry, 
and at the term of the Circuit Court holden in that county, in 
April, 1842, the prisoner was tried, found guilty of murder, 
and sentenced to be executed. On this last trial,the Court re- 
ferred the questions of law reserved upon the first, and in ad- 
dition thereto, several others. Without stating the reference 
in extenso, (as the Court does not consider all the points,) it 
appears that the prisoner was served with a list of but thirty- 
six jurors, who were to pass upon his trial, though he insisted 
upon his right to be furnished with a panel of fifty; and after 
having challenged peremptorily sixteen jurors he proposed 
to challenge another, without cause, but the right was denied 
him. 


The prisoner’s counsel, supposing that the order of reference 
did not bring up all the questions which he wished to be re- 
examined, applied for and obtained a writ of error in vacation, 
returnable to this term—and the cause is now considered upon 
the points referred; as well as the writ of error. 


Pecx & Ciark, for the plaintiff in error. 
Arrorney GeNnzERAL, for the State. 


COLLIER, C. J.—A juror who has formed and expressed 
an opinion as to the guilt of an individual charged with the 
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commission of a capital offence, upon information derived from 
those who were witnesses, or from having heard the examina- 
tion before the committing magistrate, is certainly an incompe- 
tent trior, and should be set aside by the Court, mero motu. 
The cases of the State v. Quesenberry, [3 S. and P. Rep. 308,] 
and Ned v. The State, [7 Porter’s Rep. 187,] are so direct and 
explicit on this point as not to allow it to be controverted. 
Upon the attempt to try the prisoner in Barbour, the law was 
supposed to be otherwise, and the question is, can he now avail 
himself of an error then committed. 

The mis-trial was certainly regular, and within the compe- 
tency of the Circuit Court. The expiration of the term operat- 
ed ipso fucto to discharge the jury, [Ned v. The State,] and 
causing that to be stated of record which the law itself effected, 
cannot be permitted to discharge the prisoner. But it is in- 
sisted that the-errors committed by the Court in empannelling 
the jury, are irreparable, that they probably caused the trial to 
be abortive, and as the prisoner cannot be again placed in the 
condition he then occupied, the second trial was unauthorized. 
This argument cannot be maintained. If it were well found- 
ed, it would be difficult to conceive of any case in which the 
conviction was reversed for error in the organization of the 
jury, the admission of evidence, or a charge upon the law, 
where the prisoner could be tried again ; for in neither of these 
cases could his case be placed before the same jury precisely 
as it had been. 

The case of Ned v. The State, does not lay down the law 
thus broadly. There the prisoner’s case was withdrawn from 
a jury of his own selection without any assent on his part— 
here the prisoner was put upon his trial before a jury illegally 
- constituted ; there the prisoner’s life was actually in jeopardy— 
here it never was, inasmuch as a judgment of guilty would 
have been erroneous and reversible. r 

The State v. Hughes, [2 Ala. Rep. 102,] is a much stronger 
case in favor of the prisoner’s discharge than the present.— 
There the verdict was received by the Court, in the absence of 
the prisoner, so that he was denied the privilege of polling the 
jury ; the judgment was reversed and a trial de novo awarded, 
the Court remarking that he could not occupy a position more 
favorable than he would if the right of polling had been ex- 
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pressly denied. But it is needless to multiply citations to this 
point, for the cases referred to are entirely pertinent. 

The prisoner’s right to be furnished with a panel of fifty 
jurors, and to challenge peremptorily more than sixteen de- 
pends upon the construction of the last section of the act of 
the 9th January, 1841, “regulating punishments under the 
penitentiary system.”? That section enacts, “that it shall be 
the duty of the commissioners of the penitentiary to report to 
the Governor of the State of Alabama, when the penitentiary 
building shall be ready for convicts, and that thereupon procla- 
mation be made by the Governor of that fact; and that from 
and after the date of said proclamation this act shall be in full 
force and effect: Provided, That offences committed prior to 
the date of the said proclamation, be proceeded against and 
punished as theretofore: nd provided further, That all laws 
and parts of laws coming in conflict with the provisions of this 
act, be and the same are hereby repealed, except as to any 
crime or punishment enumerated or provided for in this 
bill: Provided, the Governor shall not issue his proclamation 
before the first day of October next. 

There can be no doubt that this enactment was inoperative 
until the proclamation of the Executive was issued, but the 
question is, how far do pre-existing laws continue in force as 
to offences previously committed? Do they only determine 
the measure of punishment to be inflicted, or do they ascertain 
the manner of proceeding and trial also? The first proviso 
was doubtless introduced to prevent those who had committed 
offences before the law took effect from escaping punishment, 
if they were not tried previously, and was not intended to con- 
tinue, in reference to such cases, all the minutia and formula 
relating to the trial, which the old law provided. No valuable 
purpose would be subserved by such a requisition, and as a 
change in this respect was within the legitimate sphere of le- 
gislation, and was promotive at least of convenience, no rea- 
sou is conceived why the proceedings preparatory to, and on, 
the trial, should not be regulated by the law as remodled. 

The Sth section of the 10th chapter of the act modified the 
law as it respects the drawing and empanneling a grand jury 
to attend the Circuit Court, and if it does not supersede the 
previous enactments on the subject, so far as to authorize 4 
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jury thus drawn and empannelled, to find an indictment for an 
offence committed before the Governor’s proclamation ‘issued, 
then the anomaly may be presented of requiring two grand- 
juries, differently constituted, to attend the same Court. A 
statute leading to such a result should be very explicit, if not 
imperative in its terms. We cannot avoid the unfitness and 
inconvenience of the thing by supposing that the legislature in- 
tended that an indictment in such case should be found by a 
grand jury organized under the new law, but all subsequent 
proceedings should conform to the old. There is nothing in 
the proviso to indicate such an intention; and if such an in- 
dictment would be valid, then is the accused entitled to be tried 
according to the forms which have been last prescribed. The 
first proviso amounts in effect to nothing more than this, that 
they who have committed offences previous to the time when 
the statute becomes operative, may be proceeded against, and 
if found guilty shall receive the punishment which the law then 
awarded, notwithstanding its subsequent modification, 

From this view it follows, that the prisoner was entitled toa 
list of at least fifty persons, from whom the jury who were to 
try him should be selected, and was authorized to make at 
least twenty-one peremptory challenges, as provided by the 
53—-4—5 sections of the 10th chapter of the act in question ; and 
that the denial of these rights is fatal to the conviction. 

It is further argued, that the second proviso of the section 
quoted is inconsistent with itself, and in legal effect nullifies 
the first, and this being the case the prisoner should be dis- 
charged. This entire section was materially changed by the 
legislature, after the draft of the statute was submitted to them 
by the commissioners, and the proviso is not expressed with 
- 80 much clearness as could be desired, yet it is believed that 
- the want of precision will not lead to the consequences which 
the prisoner’s counsel contends should follow. 

“The declaration “that all laws and parts of laws coming 
in conflict with the provisions of this act be and the same are 
hereby repealed,”” was wholly unnecessary, for such would 
have been the tacit effect of the statute, viz: a repeal by im- 
plication of all pre-existing enactments which were not imehar- 
mony with it. The exception in the proviso was merely affir- 
mative of what would have been the law independently of it, 
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though avowedly intended to prevent the repealing clause 
from so operating as to annul to any extent the act itself. In 
fact the entire proviso was unnecessary, and doubtless intro- 
duced ex majore cautela. 

Other questions are raised upon the record, but they relate 
to irregularities on the trial, and will not in all probability 
arise again—we therefore, without considering them, have on- 
ly to add, that the judgment of the Circuit Court of Henry is 
reversed, and the prisoner directed to remain in custody until 
he is tried, or discharged by due course of law. 





BEATTY v. HOLLOWAY. 


1. To an action of trespass against a sheriff, he justified under a fieri facias. To 
this plea the plaintiff replied generally. Held—that under this issue it was not 
competent for the plaintiff to prove that the goods taken were exempt from exe- 
cution, but that to admit the proof the plaintiff should have replied these facts by 
way of confession and avoidance. 


Error to Dallas Circuit Court. 


Trespass vi et armis by the plaintiff in error against the de- 
fendant in error, sheriff of Dallas county. 

The declaration charges the taking and carrying away vari- 
ous articles of household furniture and wearing apparel. 

The defendant craved oyer of the writ,and pleaded in abate- 
ment of the suit; to this plea there was a demurrer of which no 
notice appears to have been taken. 

The cause was tried on the pleas of not guilty, and a special 
plea of justification, to which a general replication was made. 

On the trial it appeared from the testimony that the defen- 
dant had taken the goods mentioned in the declaration under 
an execution, as sheiiff of the county. Among the articles 
thus taken, were two beds, and it was proved that the plain- 
tiff had no other beds than those thus taken. TheCourt charged 
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that the plaintiff could not show that the goads taken as afore- 
said were exempt from execution, unless that fact had been 
replied specially to the plea of justification, to which the plain- 
tiff excepted. 

The defendant had judgment, and the plaintiff prosecutes 
this writ and assigns for error— 

1. The demurrer to the plea in abatement is not dispos- 
ed of. 

2. There is no replication to the pleas. 

3. The matter shown by the bill of exceptions, 


Gro. Gay te, for plaintiff in error. 


ORMOND, J.—It is the settled rule of this Court not to no- 
tice on error the omission to dispose of a demurrer to a plea, 
when the parties go to trial before a jury; as it will then be 
considered that the demurrer is waived. [Ledyard v. Man- 
ning, 1 Ala. Rep. 153.] The objection that there is no repli- 
cation to the plea is not sustained by the record, but if true 
would not be available on error, where, as in this case, the 
parties appeared and submitted the cause to a jury. 

By a statute to be found in Aikin’s Digest, 167, §43, it is 
declared that certain property shall be exempt from execution 
and retained by and for the use of every family in this State. 
Among the articles thus reserved from sale by execution are 
“two beds and furniture,”’ and the sheriff was clearly respon- 
sible if under the pleadings in the cause the evidence was ad- 
missible. 

The plea of the defendant is not set out in the record, but 
according to the loose practice too prevalent, is pleaded by its 
title. No objection however can be taken to the plea in this 
Court, as taking issue upon it must be considered a waiver. 
The substance of the plea was that the trespass complained of 
was a levy made of the defendant’s goods by virtue of a writ 
of fieri facias. A general replication to this plea is a traverse 
or denial of the facts alledged in it, and relied upon as a justi- 
fication. If it had been the intention of the plaintiff not to 
controvert the facts set up in the plea as a defence to the ac- 
tion, but to insist that notwithstanding the fact relied on was 
true, the defendant was liable because he had seized goods 
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which the execution did not warrant bis taking, it should have 
been replied by way of confession and avoidance of the alle- 
gations of the plea, and thus tender a new issue to the defen- 
dant. 

This not being done, the facts offered in evidence were pro- 
perly excluded, as they had no connection whatever with the 
issue which the parties had submitted to the jury. [Stephens 
on Pleading, 57. ] 

Let the judgment be affirmed. 





GREGG v. CRAWFORD. 


1. The Marshal of the United States is not liable to a surety for omitting to levy on 
the property of his principal, or for making a false return of no property, although 
by the omission to levy the surety is eventually compelled to satisfy the judgment. 
The Marshal owes no duty at common law tothe surety, and therefore is not 
responsible to him. 

2. Under the statute directing the sheriff or other officer having an execution against 
more than one, to levy upon the property of the principal in the first instance, the 
officer is not liable to an action at the suit uf the surety, for an omission to levy 
on the property of the principal, unless the statutory affidavit is made by the 
surety. 


Writ of Error to the Circuit Court of Mobile County. 

This is an action on the case brought by Gregg against Craw- 
ford, and its nature will appear from an abstract of the facts 
alledged in the declaration. 

One Robertaille had recovered a judgment in the Circuit 
Court of the United States, for the Southern District of Alaba- 
ma, against George W. Botts, William D. Scull and the plain- 
tiff, on a joint and several note, to which the plaintiff was the 
security for Botts. When the fi. fa. issued on this judgment, 
it was directed, by Robertaille, to be stayed as to the plaintiff, 
and the defendant, who is the Marshall of the United States 
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for the Southern District of Alabama, returned that the other 
parties had no property within his District out of which the 
money named in the writ could be made. 

The three first counts of the declaration are substantially the 
same, and assert that the defendant omitted to levy the execu- 
tion on the property of Botts, wrongfully and unjustly intend- 
ing to wrong and injure the plaintiff: that the return of no pro- 
perty was false, and by means of the premises and for want of 
other property by Botts the plaintiff has been compelled to pay 
the amount of the judgment. 

An alias fi. fa. was afterwards issued on the judgment and 
the plaintiff then notified the defendant that he was the securi- 
ty of Botts, and directed the defendant to levy the execution on 
Botts’ property, which he pointed out and offered indemnity 
for the levy. The defendant neglected and refused to make 
the levy, and by means of this neglect and refusal the plaintiff 
alleges in his fourth and fifth counts that he has been compel- 
led to pay the amount of the judgment. 

The sixth count alledges that after the first execution against 
Botts, Scull and Gregg was in the defendant’s hands, another 
at the suit of Hamilton & Cole, against Botts only, afterwards 
came to his hands, which he levied on the property of Botts, 
and by the sale of it satisfied the junior execution. By 
means whereof, and for want of other property of Botts, the 
plaintiff was compelled to pay the amount of the judgment. 

The defendant demurred to the declaration, and the Circuit 
Court sustained the demurrer. The plaintiff assigns this judg- 
ment on the demurrer as error. 


Lesesné, for the plaintiff in error, cited and relied on Whit- 
- aker v. Sumner, 7 Pick. 551; Viner’s Ab. Title Officer, B. 1, 
- 744; Comyn Dig. Title Viscount G. a. 552; Glass v. Post, 3 
M. & S. 175; Watson on sheriff, 203; Bartlett v. Crogan, 15 
John. 250; 8 John. 184; Comyn Dig. Title Pleader, 20; 1 
Term Rep. 509; 1 Stewart, 11; Phares & Herndon v. Stewart, 
9 Porter, 336. 


CampBELL, contra, cited Bank of Rome v. Mott, 17 Wen- 
del, 554. 
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GOLDTHWAITE, J.—The plaintiff’s claim to maintain his 
suit is presented in three aspects in his declaration : 

lst. He assumes that it was the defendant’s duty to have 
levied the execution upon the property of Botts and Scull, not- 
withstanding the stay which was allowed to the plaintiff by the 
creditor. 

2d. He insists that the defendant should not have given the 
preference to the junior execution of Hamilton & Cole against 
Botts. 

3d. He claims that the defendant was bound, after notice 
that the plaintiff was security for Botts, to proceed and levy on 
his property. 

In each of these aspects the action is founded on the omis- 
sion of the defendant to perform a duty supposed to be impos- 
ed on him by his office—but in the two first this duty is evi- 
dently due to the creditor, and in the last, if due at all, is so to 
the plaintiff. With respect to all duties imposed by law, or 
by contract, it is perhaps the universal rule that the action can 
only be sustained for the omission to perform the duty, by him 
to whomit isdue. This will be evident when it is considered 
that no other person can waive its performance, or release the 
damages which are consequent upon the nonperformance. 

It cannot fora moment be supposed that Robertaille, the 
creditor, might not have directed the defendant to return the 
execution in the manner which he did, without affecting his 
rights against the plaintiff, and if he had thus directed, the 
plaintiff would have no pretence of a claim against the Mar- 
shal. This then is conclusive to show tkat the plaintiff had 
no rights which could be affected by the action of the defen- 
dant with respect to the first execution. 

The case which is referred to of Whitaker v. Sumner, [7 
Pick. 551,] does not, so far as we can understand it, give the 
least support to the present action. There the defendant had 
two executions in favor of several plaintiffs, and his duty to 
each was so to act as to satisfy both, if practicable, and for wil- 
ful or even negligent omission to perform this duty, he was 
liable to an action. But very different from this is the case of 
an officer who has but one execution, for in that event he 
owes no obligation to any person except the creditor and the 


debtor. 
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This conclusion shows that no cause of action is contained 
in the first three and the sixth counts. 

2. The fourth and fifth counts proceed upon the idea that 
the defendant owed a duty to the plaintiff, under the circum- 
stances disclosed. This duty, if it exists, arises out of one of 
our statutes, which is in these terms: 

“When an execution may issue against any principal and 
security on any bill, bond, note or other instrument, the sheriff - 
or other officer shall levy on the property of the principal first, 
if he has any property in the county where the security re- 
sides: Provided, the security make oath before some Justice 
of the Peace that he is security on the said bond, bill, note or 
other instrument, which affidavit shall be filed by the sheriff 
or other officer with the execution.” [Dig. 164, §24.] 

Whatever duties this statute may impose upon the Marshal, 
it is clear that none are due until the affidavit is made in the 
manner required by its terms. There is no averment in either 
one of the couats that such an affidavit was made and notified 


to the defendant, and without such an averment there is no 
sufficient cause of action disclosed. 
The judgment of the Circuit Court is affirmed. 





FARLEY’S Apm’r. v. NELSON. 


1, The rule of practice which provides that all declarations, &c. shall be signed by 
counsel, where counsel is employed, if not merely directory, does not make a 
paper purporting to be a declaration defective, because it is unsigned ; unless it 
appears that the plaintiff was represented by counsel, at the time the declaration 
was filed. 

2. A declaration in the plaintiff’s name, although not signed by him, if placed on 
file, will be received as such. 

3. Where the declaration omits to state the precise amount of damages, if neces- 
sary, reference may be had to the writ, but where the cause of action is a legal 
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liability, as the statute prescribes the rate of interest, damages need not be laid, 
either in the writ or declaration. 

4. When a party dies pending a suit, a scire facias to revive it may, by statute, is. 
sue at any time to his personal revresentative. 

5. Under a statute of this State, the service of a scire facias is good, though it do 
not appear that witnesses were present. , 

6. It is entirely regular to render a judgment against the personal representative 
of a deceased defendant at the return term of a sci. fa. where it has been execut- 
ed fifteen days before the Court, and the representative does not appear, make 
himself a party and claim a continuance. 

7. The act of 1839, which inhibits the rendition of a judgment at the appearance 
term applies only to suits commenced by original process, and consequently does 
not embrace the revival of suits by scire facias. 


Wair of error to the Circuit Court of Lowndes. 


This was an action of assumpsit by the defendant in error 
as the indorsee of a promissory note against the plaintiffs in- 
testate. The writ was returnable on the first Monday after 
the fourth Monday in September, 1840, and executed on the 
30th of that month. The declaration is entitled of the return 
term of the process, is blank as to the damages alledged to 
have been sustained, and without being signed by counsel is 
subscribed thus—“ Plaintiff’s Attorney.”? It does not appear 
from the indorsement on the writ, or other part of the record, 
who is the plaintiff’s attorney. 

On the 15th February, 1841, a scire facias issued, alledging 
the death of the intestate, and calling upon John N. Smith, as 
his administrator, to shew cause why the suit should not be 
revived against him. This process was executedon the 18th 
February, and returnable at the succeeding term of the Court 
holden on the first Monday after the fourth Monday in March. 
At the return of the scire facias, the suit was revived against 
the administrator, upon the suggestion of the intestate’s death, 
and a judgment by default rendered against him. 


Cook, for the plaintiff in error, insisted that there was no 
sufficient declaration ; that the scire fucias was prematurely 
issued and was irregularly executed—and that the judgment 
was rendered at the return term of the sci. fa. within six 
months after the appointment of the administrator. 
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Bourne, for the defendant in error. The omission to insert 
damages in the declaration, or to sign it,it is conceived are una- 
vailable on error. [Phillips v. Malone, Minor’s Rep. 110; 
Wheeler et al. v. Bullard, 6 Porter’s Rep. 352; Benson v. 
Campbell, ib. 455; Elliott v. Smith & Co. use, &c. 1 Ala. Rep. 
74.] The record shows that the scire facias was regularly ex- 
ecuted, and the statute authorizes the judgment to be rendered 
at the first term after its service, although six months from the 
granting of letters of administration may not have elapsed. _ 


COLLIER, C. J—We have norule of Court, or statute, 
which makes it indispensable to a declaration that it should be 
signed by counsel. The fifth of the General Rules, [1 Stew. 
Rep. 613,] provides that “ All declarations, pleas, bills, answers, 
assignments of error, joinders in error, briefs, &c., must be sign- 
ed by counsel, where counsel is employed.”? It may well be 
questioned whether this rule is not merely directory—but even 
if it be imperative in its terms, it can have no influence on the 
case before us. Itis applicable only to cases where counsel 
are employed, and it does not appear that the plaintiff was re- 
presented by counsel when the declaration was filed. True, 
the judgment recites that he came by attorney, but according 
all verity to this recital, and still there is nothing that informs 
us that the attorney was employed previous to the term when 
the judgment was rendered. This being the case, the paper 
purporting to be a declaration must be regarded as such—it is 
the statement of a cause of action in the plaintiff’s name, and 
being placed on file by the Clerk of the Court in which the suit 
was brought, is quite as regular as if it were subscribed by the 
plaintiff. 

The objection that the judgment is rendered for the amount 
due on the note sued on, with interest, although the declara- 
tion does not state the amount of damages sustained, is not 
available. The writ lays the damages, and this is sufficient— 
but if it did not, the statute prescribes the rate of interest, and 
that renders unnecessary the allegation of any precise sum in 
the record. 

By an act passed in 1826, it is enacted “that the return of a 
sheriff that he has executed a scire facias, shall be sufficient, 
though it do not appear that witnesses were present, “and a 

24 
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scire facias to the legal representatives of any plaintiff’or de- 
fendant who may have died pending the. suit, may at any time 
issue from the office of the Clerk of the Court in which the 
said cause may be pending.”” [Aik. Dig. 280.] The act of 
18 2, provides that where an executor or administer has been 
duly served with a scire facias to revive a suit brought against 
histestator or intestate, fifteen days before thesitting of the Court, 
and shall neglect to become a party, the Court may render a 
judgment against the estate of the deceased party in the same 
manner as if the executor or administrator had voluntarily 
made himself a party. And the executor or administrator who 
may become a party, shall, on motion, be entitled to a continu- 
ance until the next term of the Court. [Aik. Dig. 259.] It is 
enacted by the act of 1806 as follows: “ And to the end that 
the executor or administrator may have an opportunity to as- 
certain the situation of the estate of the testator, or intestate, 
no suit or action shall be commenced or sustained against such 
executor or adininistrator, in such capacity, till after the expi- 
ration of six months from the time of proving the will of the 
testator, or of granting letters of administration on the estate of 
the deceased.” [Aik. Dig. 152.] 

Upon looking into the record we discover that the scire fa- 
cias was executed in conformity with the statute, more than 
fifteen days before the commencement of the Court. 

The act of 1826, it will be seen, expressly authorized the is- 
suance of the sci. fa. to revive the suit in the manner in which 
it was done in the present case—consequently the suggestion 
of the intestate’s death upon the record, even after the return 
of the process served upon his administrator was entirely re- 
gular. 

In respect to the objection that the judgment was rendered 
at the first term after the service of the scire facias, that is ex- 
pressly authorized by the act of 1802, unless the administrator 
shall ask the Court for a continuance. The act of February, 
1839, “to abolish attorneys fees in certain cases,’’ which inhi- 
bits the rendition of a judgment at the appearance term, ap- 
plies only to suits commenced by original process, in the usual 
mode, and consequently does not make the judgment in this 
case premature. 

We cannot determine from the record that the judgment was 
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rendered within six months after the grant of administration to 
the plaintiff in error. If such was the case, he should have 
‘ appeared in the Circuit Court, and there have made an objec- 
tion to the recovery, until after the expiration of that period. 

As the case is presented there is no error, and the judgment 
is consequently affirmed. 


MOORE er at v. HUBBARD er Ats. 


1. Where a partnership for the purchase and sale of lands existed between H. and 
four other persons of the first part, M. of the second part, and D. of the third part, 
upon a bill filed by H. in his own name against M. and D. for a settlement of the 
partnership accounts, alledging that he had purchased the interest of his associ- 
ates and making them defendants to the bill, M. and D. having denied all know- 
ledge of this purchase and requiring proof of the fact—Held, that the answer of 
the associates of H. could not be read in evidence against M. and D. to prove the 
right of H. to sue in his own name. 

2. A final decree, confirming the report of the Master ascertaining the amount due 
and awarding execution thereon is sufficiently certain. 


Apreat from the Chancery Court at Talladega. 


This was a bill in Chancery, filed by David Hubbard against 
the plaintiffs in error. ‘The bill charges that some time in the 
year 1839, the complainant, together with one M. Gilchrist, M. 
Tarver, G. K. Hubbard and J. Sutherland, as one party, form- 
ed a co-partnership and association with William Moore and 
Jesse Duren for the purpose of purchasing Indian reservations 
of the lands ceded to the United States by the Creek tribe of 
Indians, with a view to make a profit by the re-sale of the 
lands thus purchased. That an article of agreement was exe- 
cuted between the parties on the 6th February, 1834, by which 
it was expressly stipulated by complainant, for himself and his 
associates, and by Moore and Duren, that the said three par- 
ties were to be interested in equal proportions in all the Jands 





188 ALABAMA. 





Moore et al v. Hubbard et als. 








which had been or might thereafter be purchased by said Du- 
ren from Indians within the ceded territory, except Duren’s 
interest in two tracts previously purchased by him, and which 
are designated—that the money for the purchase of the lands 
was to be furnished by cemplainant and his associates and 
Moore in equal portions, and that all lands so purchased were 
to be resold within four months after the purchase and the pro- 
ceeds of the sales first applied to the discharge of the claim of 
the party who had furnished the purchase money, and the re- 
sidue divided into three equal portions among the contracting 
parties—that Moore should keep a true account of all purcha- 
ses and sales, and be responsible for all money advanced to 
Duren by complainant and his associates, and it was admitted 
by Moore in the agreement, that fifteen hundred dollars had 

_ been advanced by complainant and his associates, which was 
to be refunded out of the first sales made of the lands purchas- 
ed under the agreement which is exhibited. 

The bill charges that before and since the execution of the 
agreement many tracts of land were purchased by Duren for 
and on account of the concern, which complainant cannot des- 
cribe, because Moore has never furnished an account of the 
purchases and sales made under the agreement, but from in- 
formation and belief charges certain tracts to have been thus 
purchased which are described, and among which is one thus 
described : “ Also the west half of section sixteen, in township 
fifteen, range six east, in the Coosa land district, which was 
bought by thesaid Duren, from an Indian named Fixit Hadjo, 
for the benefit and with the funds of your orator and his asso- 
ciates,”’—and that these lands have been sold by Moore and 
Duren at large profits. 

The bill further charges that the complainant and his associ- 
ates furnished at different times to Duren, for the purchase of 
lands under the agreement, various sums of money, amount- 
ing in all to the sum of three thousand and eighty dollars—that 
complainant has purchased the entire interest of Gilchrist, Tar- 
ver, G. K. Hubbard and Sutherland, in the aforesaid Jand and 
sales,.and all things arising thereon, and is now the entire own- 
er of the interest originally belonging to the parties of the first 
part in the agreement. 

The bill charges that Moore and Duren fraudulently conceal 
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the facts relating to the purchase and sale of lands under the 
agreement—that the partnership terminated at least twelve 
months before the filing of the bill, and that since that time, as 
well as before, Moore and Duren have been using the funds 
and refuse to settle. 

The prayer of the bill is that G. K. Hubbard, Tarver, Gil- 
christ and Sutherland, as also Moore and Duren, be made de- 
fendants to the bill, that the latter be compelled to account, 
&e. 

The defendants, Moore and Duren, answer the bill and ad- 
mit the execution of the agreement set out in the bill, and both 
insist that the fifteen hundred dollars mentioned in the agree- 
ment was intended as a loan to Duren, and that Moore was to 
be the surety of Duren, for the repayment of that sum, and no 
further. The defendant, Moore, insists that he has paid to 
Hubbard the fifteen hundred dollars advanced to Duren by an 
interest in another land company. Most of the allegations of 
the bill are denied—and in particular they deny all knowledge 
of the fact of the transfer of the interest of the associates of 
Hubbard to him—and as to all the allegations of the bill not ad- 
mitted, call for proof. 

Sutherland and Gilchrist being shown to be non-residents, 
publication was made, and a decree pro confesso taken against 
them. 

Tarver and G. K. Hubbard answer the bill, and admit the 
sale of their interest to Hubbard—the answer of the former 
having been made in the State of Mississippi, without a com- 
mission, and sworn to, before one calling himself Judge of Pro- 
bate of Tippah county, Mississippi. 

A reference was made to the Master, to ascertain and re- 
port — 

First—What lands were purchased under the agreement of 
partnership? 

Second—What sums of money were advanced to make said 
purchases, and by whom? 

Third— What part of the sums so advanced has been paid ? 

Fourth—What tracts of land so purchased have been-sold, 
to whom, for what price, and who has received the proceeds? 
Fifth—What part, ifany,of the sum of fifteen hundred dollars 





ALABAMA. 


Moore et al vy. Hubbard et als. 





advanced by Hubbard to Duren has been refunded—how paid 
and out of what fund? 

The Master to state an account in a tabular form, so as to 
present the final result in figures. 

The Master stated an account, in which he ascertained that 
the defendants were indebted to the complainant $4,108 31. 

Numerous exceptions were taken to this report, which need 
not be noticed here, as they sufficiently appear from the opin- 
ion of the Court. 

The Court overruled the exceptions, except as to one item of 
four hundred dollars. The report was recommitted for correc- 
tion, which being corrected by the Register he reported the 
amount due $3,473 65, and the Chancellor thereupon rendered 
his decree in these words: “ The within report being heard and 
considered, it is ordered and decreed that the same be confirm- 
ed, and that complainant have execution for the sum reported 
according to the principles of the decree rendered during the 
present sitting of this Court—and it is further ordered that the 
defendants, Moore and Duren, pay the costs of this Court.” 

From this decree the defendants prosecute this appeal, and 
assign for error— 

1. In rendering a decree for complainant. 

2. In allowing him interest. 

3. In sustaining his alledged purchase from his associates. 

4. In overruling the exceptions to the Master’s report. 

5. In admitting the answers of G. K. Hubbard and Tarver, 
and in proceeding without a regular judgment, pro confesso, 
as to Gilchrist and Sutherland. 

’ 6. In not sustaining the demurrer to the bill. 

7. The bill is multifarious. 

8. In decreeing to complainant the entire interest of his as- 
sociates. ' 

9. There is no sufficient decree. 


-Sizas Parsons and Rice, for plaintiffs in error, made the 
following points: 

That the bill must be dismissed because the complainant has 
not proved his right to maintain this action in his own name, 
which is not admitted, but distinctly put in issue by the an- 
swers. That the admissions of the other defendants, his for- 
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mer partners, of the fact, are not evidence against them—that 
the answer of one defendant is not evidence against a co- 
defendant. , 

That the fifteen hundred dollars mentioned in the article of 
agreement was a loan to Duren individually, and not a sum 
of money to be invested in lands for the benefit of all the 
parties. 

That the bill is multifarious. 

That the reference to the Master did not authorize him to 
compute interest. 

That the decree is uncertain and inconclusive. 





Mr. Cuitron, contra. The only plausible objection to the 
decree is, that there is no proof that Hubbard had before the 
filing of the bill acquired the interest of his associates. He in- 
sisted that the rule that the answer of one defendant was not 
evidence against another, did not apply in thiscase because of the 
nature of the interest. That the associates of Hubbard were 
parties to the bill, and that as it regarded Moore and Duren, 
the decree would operate as an estoppel. He cited Smith’s 
Ch. Pr. 1, 340; Philips Ev. 361; 9 Cowan, 747; 11 Pick. 
331; 9th Porter, 79, 93; 4 ib. 245; 1 Dall. 64; 4 John. Rep. 
461; 10 Serg. and Rawle, 268. 


ORMOND, J.—The object of this bill is to have an account 
of the transactions of a partnership for the purchase and sale of 
Indian reservations in the Creek Nation, formed between the 
complainant and certain persons styled his associates of the 
first part, W. H. Moore of the second and Jesse Duren of the 
third part, the terms of which partnership were reduced’ to 
writing. The money for the purchase of the lands was to be 
furnished by the complainant and his associates, and Moore, 
the land to be purchased by Duren,and the profits which might 
arise from a re-sale, after refunding the money advanced, to 
be divided in three equal parts between complainant and his 
associates, Moore and Duren. 

The complainant alledges in his bill that he has become the 
owner of the entire interest of himself and his associates, by a 
purchase from them, and they are made defendants to the bill. 
Moore and Duren in answer to this allegation of the bill, say 
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they have no knowledge of the fact, and call for proof. Two 
of the former partners of the complainant answer the bill, and 
admit that they have sold and transferred their interest in the 
partnership to him. The other two are non-residents, against 
whom publication was made, and decrees pro confesso taken. 
“ His Honor the Chancellor held these admissions proof of the 
fact that the complainant had acquired the entire interest of 
himself and his former partners. He considered that it was a 
mere disclaimer of their interest, and that as they were parties 
to the bill, the decree would operate as an estoppel. 

As it is shown by the bill that four other persons were ori- 
ginally equally concerned with the complainant in the money 
sought to be recovered by the bill, they should have been join- 
ed with him in the suit as complainants, to obviate which it is 
alledged in the biil that the complainant had by purchase from 
them acquired their entire interest. As this fact was denied 
by the answer of the two defendants, who are sought to be 
charged by the bill, it was incumbent on the complainant to 
prove it. This he attempts to do by the admissions of his for- 
mer partners, who were made defendants. 

It is well established as the general rule in Chancery, that 
the answer of one defendant cannot be read in evidence against 
a co-defendant. The exception is where there is an identity 
of interest, as where all the defendants are partners in the 
same transaction, [Clark’s adm’r v. Van Riemsdyk, 9th 
Cranch, 153,] or where the defendant whose answer is read, 
and the defendant sought to be charged, are privies in estate. 
[Osborne v. The Bank of the United States, 9th Wheaton, 738; 
Gresly Eq. Ev. 322.] Other exceptions may exist to the rule, 
but these are sufficient to show the reason of the rule itself. 
In this case none of the reasons exist which would authorize 
these defendants to charge Moore and Duren by an admis- 
sion. 

The Chancellor does not appear tc have considered the evi- 
dence afforded by the answers thus offered against Moore and 
Duren as establishing facts as evidence against them, but as 

ynere proof of a disclaimer of interest, on the part of these defen- 
dants, in favor of the complainant. It is true that such is their 
effect as between them and the complainant, but they are used 
for another purpose ; they are the only evidence of the right 
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of the complainant to sue in his own name, which, as his right 
thus to institute the suit was controverted by those defendants 
whom he sought to charge, it was incumbent on him to prove. 
It is therefore the plain case of the answer of one defendant 
yead as evidence against a co-defendant, as between whom 
there is neither privity of estate nor community of interest, and 
viewed in this light the answers were clearly inadmissible as 
evidence against the other defendants. 

Nor indeed could the answers operate against the other de- 
fendants even as evidence of a disclaimer of interest, a8 is shown 
by the case of Hill v. Adams, 2 Atkins, 39. 

In all other respects the decree of the Chancellor appears 
to be correct. The position assumed by the counsel for the 
defendants in error, that the fifteen hundred dollars mentioned 
in the articles of agreement entered into between the parties, 
was a loan to Duren individually, and not a part of the capital 
stock to be invested in the purchase of lands, has no founda- 
tion. It is impossible to doubt, taking the whole agreement 
into consideration, that this money was advanced for the pur- 
poses contemplated by the articles of agreement, and was not 
intended as a mere gratification to Duren. 

The objection to the allowance of interest is put upon the 
ground that there was no reference by the Chancellor to the 
Master for that purpose. 

It is true, the Chancellor does not in express terms direct the 
Master to compute the interest on moneys in the hands of the 
defendants. He did however require the Master to ascertain 
and furnish the data by which it was to be ascertained, “ and 
to state the accounts between the parties in a tabular form, so 
as to present the final results.”” The right to recover interest 
where money is improperly withheld, is, in a Court of Equity, 
as clear as the right to recover the principal. The accounts 
therefore, could not be stated between the parties without a 
computation of the interest, and this was the appropriate duty 
of the Master. 

The objection that the bill is multifarious, is not sustained by 
the record. If the tract of land said to be purchased from the 
Indian, Fixit Hadjo was, as is supposed, charged in the bill to 
have been purchased for the benefit of the complainant and 
his associates, and that the other two partners, Moore and Du- 
25 
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ren had no interest in it, the bill would certainly be liable to 
the objection made, as it would be the union in the same bill 
of two distinct and separate interests, but such is not the fact 
as shown by the bill itself, as it is expressly charged that the 
money to purchase this tract of land was furnished to Duren, 
by complainant, under the agreement to purchase lands for 
the common benefit of the partnership. 

The final decree of the Chancellor confirming the report of 
the Master and awarding excution for the amount ascertained 
is sufficiently certain. 

It results from these views that the decree of the Chancellor 
must be reversed and the cause remanded, that the complain- 
ant may establish his right to sue in his own name. 


TIPTON v. NANCE. 


1. Where a bill of exchange is purchased by an unchartered company, with its 
own bills, in the usual course of its business, and suit is brought against an indorser, 
who is also a partner of the company, in the name of another partner, to whom 
the indorsement is filled up, it is a partnership transaction, and the suit in the 
name of the partner is merely colorable and cannot be maintained when it is 
shown that he has no interest in the bill, and that it belonged at the commence- 
ment of the suit, and yet belongs to the company. 


War of Error to the County Court of Dallas county. 


This action was brought by Nance against the indorser of a 
bill of exchange. 

A great number of questions are raised upon the record, 
both with respect to the pleadings and the merits of the case, 
but as only one is determined by the Court, the facts and plead- 
ings in connection with that only are stated. The case was 
tried on the general issue, and there was a verdict and judg- 
ment for the plaintiff. 

The defendant offered to prove that the bill was purchased 
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by the Real Estate Banking Company of South Alabama, (an 
unchartered association of individuals,) and of which both the 
plaintiff and defendant were partners, with bills of the compa- 
ny, and in its geveral course of business—that no settlement of 
the affairs of the company had been made or balance struck 
between the partners—that Nance, the plaintiff, held the bill 
sued on merely as agent of the association, though it was in- 
dorsed to him, but the property in the bill remained at the 
commencement of the suit in the company. ‘This evidence 
was excluded from the consideration of the jury as presenting 
no defence. 

The defendant excepted, and now insists that the evidence 
should have been admitted. 


Sarrotp and Evans, for the plaintiff in error, insisted that 
the legal disability of one partner to sue another cannot be 
avoided by a colorable transfer, the fact of partnership contin- 
ues, and it is that which creates the legal disability. [9 Porter, 
450; 2S. and P. 259; 1 Ala. Rep. 100; 5 Cowan, 711; 12 
John. 401; 14 Pick. 172; 15 Wend. 156; Tindal v. Bright, 
Minor, 103; 1 Ala. Rep. N. S. 521; 4 Porter, 499 ; Ramsay v. 
Johnson, ib. 418; 2S. and P. 259; 1 Stark. 78.] 


Larstey and Hunrer, for the defendant in error, argued 
that the evidence was properly excluded,-as it went to im- 
peach the plaintiff’s title to the bill, derived through the in- 
dorsement, but this can be done only under a plea verified by 
affidavit. [Beal v. Snedicor, 8 Porter, 523; 9 Porter, 309.] 

As to the merits of such a defence they seem to be settled 
in McNair v. Nance, 2 Ala. Rep. N.S. 349; see also Chitty 
on bills, 251; 1 Chitty, 27, 28; Collyer on Part. 149, 647, 648; 
8 Cranch. 30; 3 N.S. Con. R. 14, 15, 16; 7 Mass. 304; 13 
Eng. Com. Law Rep. 383, 384; 11 ib. 26; Story on Agency, 
100, 150. 


GOLDTHWAITE, J.—We have held this case sometime 
under consideration, in order that it might receive a more de- 
liberate investigation than could be given to it in term time. 
This investigation has confirmed our first impressions that the 
evidence was improperly excluded from the jury. 
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The plaintiff in this case is shown to be a person clothed 
with a mere naked legal right, in consequence of the indorse- 
ment, but when the amount of the bill is recovered it goes into 
the general funds of the association, of which the defendant is 
a partner. Ifthe money was converted by the plaintiff to his 
own use after receiving it, and he was not also a partner in 
the concern, an action could only be maintained against him 
by using the defendant’s name in connection with the other 
partners. Under the circumstances disclosed by the evidence 
offered, the present plaintiff is merely nominal, and the true 
plaintiffs in interest are the association. If the suit was in the 
name of the partners to the association, and the identity of one 
of the partners suing with the defendant was disclosed in the 
declaration, it would be bad on demurrer—or if the fact did 
not appear it could be pleaded. [Mainwaring v. Newman, 2 
B. and P. 120.] 

The present case does not rest on the principle which gov- 
erned McNair v. Nance, [2 Ala. Rep. 349,] for there the note 
was given to a trustee for the purpose of launching the part- 
nership, and in equity the contract could only be considered as 
the agreement of one partner with the others to contribute a 
certain sum to the common stock. Until the money was actu- 
ally paid, the partnership had nothing in it. It rather resem- 
bles the cases of Hazlehurst v. Pope, |2 S. and P. 259,] and 
Smyth v. Strader, [9 Porter, 446,] where the whole subject 
was examined, and in which it was held that a note or bill giv- 
en by a firm to one partner, and by him indorsed to a third 
person in due course of business, could be recovered upon. In 
both those cases, if the transfer by the partner had been merely 
colorable, we apprehend the decisions would have been that 
there could be no recovery. 

In New York it is settled by a great number of decisions, 
that the rights of an assignee will be protected although he 
may not be a party tothe record. [See cases collected in 2 
Cowan and Hill's Notes to Phil. Ev. 163, note 172.] Weap- 
prehend the converse of the rule, that the rights of a defendant 
will be protected against a colorable or fraudulent assignee is 
if possible, yet more clear. The general rule, when the bill or 
note is indorsed, after it is due, places the plaintiff in the situa- 
tion of the one from whom he gets it, and is familiar to all. 
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[Brown v. Davis, 3 Term, 81; Boehn v. Sterling, 7 ib. 424.] 
So also is that which declares that the defendant is let into all 
his defences when the holder has received the negotiable paper 
asa mere collateral security,or with express notice. [Livings- 
ton v. Dean, 2 John. Ch. 479; Coddington v. Bay, 5 ib 54] 
In the latter case Chancellor Kent thus states the reasons for 
the commercial rule, that no defence can be admitted except as 
against the holder of the bill or note. “It is the credit given 
to the paper, and the consideration bona fide paid on receiving 
it, that entitles the holder to such extraordinary protection, 
even in cases of the most palpable fraud ; it is an exception to 
the general rule of law, and ought not to be carried further 
than the necessity which created it.”’ 

It is most obvious that the grossest frauds would be intro- 
duced if a legitimate defence could be avoided or smothered 
by the introduction upon the record of a mere colorable party, 
and whatever may be the intrinsic merits of this case, as be- 
tween the other members of the association and the defendant, 
the plaintiff shows no claim to be considered in any other 
light. 

The disability of one partner to sue another upon any con- 
tract connected with and arising out of the use of the partner- 
ship funds, is nota mere technical disability. It results from 
the very nature of a partnership, that each partner is liable for 
all the debts of the partnership, and he never can be certain 
this liability will not be enforced until the debts are all discharg- 
ed. But even then, until the affairs of the partnership are 
finally closed, and the balance of each partner ascertained, he 
may honestly doubt whether he is a debtor or a creditor of the 
joint concern. 

- The present association may perhaps afford an illustration 
as strong as any other of the general justice ofthe rule. It isnot 
impossible that the identical bills with which the purchase of 
this paper was made, are yet outstanding, and may be enforced 
against this defendant—or other liabilities may already have 
been enforced against him. It is such and similar considera- 
tions which are the foundation of the rule that one partner can- 
not sue another at law, and we perceive no circumstances in 
this case to authorize the introduction of an exception, the re- 
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cognition of which has not been shown, and which, in our 
opinion does not exist. 

On this point in the case we are satisfied the judgment should 
be reversed, and as it will probably be decisive of the case, we 
forbear to express any opinion on the other questious raised, 
farther than to observe that all the pleas demurred to seem to 
be deficient in certainty, for which, if for no other reason, the 
judgment apon the demurrer was proper. 

Reversed and remanded. 





McWHORTER v. LEWIS, vss, &c. 


}. Where a promissory note was subscribed thus, ‘A. A. M. President W. & Coosa 
R. R. Company,” the maker when sued may, under the general issue, or a plea 
stating the facts specially, defend himself against an action charging him per- 
sonally, by proving that the note was made for and on account of the corpora. 
tion designated, in virtue of an authority for that purpose, and so accepted by 
the payee. But a plea under which such defence is intended to be made, must 
be verified by oath, according to the statute of this State. 

2. When the affidavit of the truth of a plea is necessary, the want of it is a defect 
available on demurrer. 


War of Error to the Circuit Court of Autauga. 


The defendant in error declared against the plaintiff in as- 
sumpsit on a promissory note of the following tenor, viz: 


“ $553 00. 

On the first day of January next, I promise to pay Henry 
Lewis, or bearer, five hundred and fifty-three dollars, for the 
hire of three negro men for the present year, to wit, Billy, 
Abram and Anderson, this 19th January, 1838. 

Atvin A. McWuorrTer, 
President W. & Coosa R. R. Company.” 


The defendant pleaded—1. Non assumpsit. 2. That the 
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Legislature, on the 9th of January, 1836, incorporated: by sta- 
tute the Wetumpka and Coosa Rail Road Company,and among 
other powers authorized it to elect a President and Directors. 
On the 4th June, 1836, the Company elected a Board of Di- 
rectors, who being duly organized, elected the defendant their 
President. Afterwards, on the 25th December, 1837, the Di- 
rectors, in virtue of the charter, authorized the defendant to 
employ, by hiring, slaves and other able bodied hands to work 
and be engaged in the service of said Company. The plea 
avers, that in pursuance of the directions of the Company, the 
defendant hired of the plaintiff three slaves, to wit: Anderson, 
Bill and Abram, as the ageut and President of the Board of 
Directors, and in that character and noue other made the note 
declared on—that it was delivered to the plaintiff and accepted 
by him as the note of the Company, and not as the individual 
note of the defendant. And therefore it is alledged that the 
credit was given by the plaintiff to the Company alone, and 
the defendant acted in his official capacity; further that the 
labor and services of the slave were received exclusively by 
the Company. 

The plaintiff took issue on the first plea and demurred to the 
second—his demurrer being: sustained the cause was submitted 
to a jury, who returned a verdict in his favor, on which judg- 
ment has been rendered. 

On the trial the defendant excepted to the ruling of the pre- 
siding Judge. From the bill of exceptions it appears that the 
plaintiff introduced the note in suit, and rested his case. The 
defendant then proposed to prove that he was duly and legally 
elected President of the Wetumpka and Coosa Rail Road 
Company, that the Board of Directors, on the 25th of Decem- 
ber, 1887, authorized the defendant, as President of the Com- 
pany, to employ, by hiring, slaves and other able bodied hands 
to work and be engaged in the service of the said Company, 
and that in pursuance of the order and direction of the Board 
of Directors, he, defendant, hired of the plaintiff three slaves, 
named in the note, as the agent and President of the Board 
and Company, and in that character, and none other,made the 
note for the hire of the slaves. That the plaintiff gave the ex- 
clusiye credit to the Company, and received the note as its 
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promise and undertaking—further, the Company received the 
entire benefit of the services of the slaves hired. 








T. WittrAMs, with whom was S. Srorrs, for the plaintiff 
in error. 
Pryor, for the defendant. 


COLLIER, C. J.—Lazarus, use, &c. v. Shearer, [2 Ala. Rep. 
718,] was an action against the defendant as the acceptor of a 
bill of exchange, which was addressed to and accepted by him, 
as “ President of the Selma and Tennessee Rail Road Compa- 
ny.”? The cause was tried on the plea of non asswmpsit, un- 
der which it was attempted to be shown that the bill was 
drawn and accepted on account of the indebtedness of the 
company to the drawer, and was received by the payee as 
imposing a liability on the corporation. But the question of the 
admissibility of such evidence being raised, this Court were of 
opinion that it was doubtful, from the face of the contract, 
whether it was intended to operate as the personal engagement 
of the defendant or to impose an obligation upon the corpora- 
tion—and that extrinsic evidence was admissible to show the 
true character of the transaction. Yet inasmuch as the evi- 
dence went to deny that the acceptance was, in law, the defen- 
dant’s act, as the declaration alledged the plea under which 
the defence was made should have been supported by affida- 
vit, as required by statute. [Aik. Dig. 283, §137.] 

In that case the question of the legal sufficiency of the plea 
was not made, but the adaptation of the evidence to the issue 
was reserved by bill of exceptions. Here it is insisted, that 
the plea which specially sets forth the facts intended to be pro- 
ved, in order to show that the note declared’ on, (though made 
by the defendant,) contained the promise and undertaking of 
the corporation, is defective for the want of an affidavit. In 
McAlpin & McAlpin v. May, [1 Stew. Rep. 520,] it was held 
that a demurrer to a plea reaches the want of an affidavit of 
its truth, when that is necessary. This decision has been often 
reaffirmed, and could not be departed from at this day, even 
if wethought that the law should have been otherwise settled. 

The matter of the second plea seems to us to present a suffi- 
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cient answer to the action, and if either it, or the general issue 
on which the case was tried, had been verified, we should 
have no difficulty in reversing the judgment. But our duties 
are defined by law, and we cannot afford to the plaintiff in 
error the benefit of a defence of which, by the manner of plead- 
ing, he has deprived himself. 

The judgment of the Circuit Court is affirmed. 





J. C.& J. CROSBY v. LASSITER. 


1. When the record recites that “the defendant failed to file his plea within the 
time prescribed by law,” a memorandum of pleas found in the record, will be 
presumed not to have been filed within the time prescribed by law, and there- 


fore properly disregarded. 


Error to the County Court of Conecuh. 


Assumpsit on a promissory note by defendant against plain- 
tiffs in error. 

The declaration is in the usual form, and an entry on the re- 
cord of pleas in the following words: 

“In this case defendants come and plead in short, by con- 
sent, non assumpsit, payment and set off. 
Attest, Ws. S. Burp, Def’ts Atto.”’ 


The judgment is rendered thus: “ Application in this case 
for continuance on the part of the defendant. On the showing 
it did not appear that ordinary diligence had been used, and 
application overruled. This day came plaintiff, by his attor- 
ney, service of writ being proved and the defendant having 
failed to file his plea within the time prescribed by law, but 


wholly makes default, it is therefore considered,” &c. 
26 
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From this judgment this writ is prosecuted, and the defen- 
dants now assign for error— 
1. The rendition of judgment, without disposing of the 


pleas. 
2. The declaration shows no cause of action. 


Bot.rne, for the plaintiffs in error, cited 8th Porter, 469; 1 
Ala. Rep. 515; 2 ib. 337. 


ORMOND, J.—We are unable to perceive that this case 
differs from the cases cited, in which we have affirmed the 
judgment of the Court below, notwithstanding it appeared that 
pleas had been filed. 

The record shows that the defendants were in Court and 
applied for a continuance of the cause, which the Court refused 
because no diligence had been employed in preparing for the 
trial. The record also shews that the pleas were not filed 
within the time prescribed by law. The act of February 2d, 
1839, requires the defendant to plead to the merits within the 
first week of the appearance term, or on-failure thereof to for- 
feit the right of making defence thereafter. 

The memorandum of pleas by their name, which appears 
in the record, seems to have been disregarded by the plaintiff, 
and from the statement in the record it appears they were not 
entitled to notice, because not filed within the time required by 
law. They were therefore properly disregarded by the Court. 

We perceive no objection to the declaration, and the judg- 
ment of the Court is therefore affirmed. 
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NORRIS v. BRADFORD. 


1. When a slave is loaned by a father to his son, the mere possession of the slave, 
although it may have induced a credit to be given to the son, will not subject the 
slave to the payment of his debts. 

2. Whenever a contest arises between a creditor or purchaser of a bailee and one 
claiming to be the ower, the question of fraud is involved—and when property is 
loaned by a father to a son, for an indefinite period, «| for no specific object, it 
is competent for a jury to infer either that a gift was intended, or that there was a 
fraudulent intention to deceive creditors. 

3. Aloan is not anincumbrance within the meaning of the first section of the act 


of 1823. [Aik. Dig. 207, §4.] 
Wair of error to the Circuit Court of Talladega county. 


Trover, for the value of a negro slave. At the trial, a wit- 
ness, who was the son of the plaintiff, testified that the slave 
was loaned to him by his father, asa nurse. The witness had 
possession of the slave for several years previous to his remo- 
val from South Carolina, where he formerly resided, to this 
State—this possession was not uninterrupted, but, during that 
period, the slave was frequently in possession of the plaintiff, 
on a visit. The witness removed his family to this State in 
the spring or summer of 1838, without the knowledge of the 
plaintiff, and the slave came with him without the consent of 
the plaintiff. ‘The slave remained in the possession of the wit- 
ness, under the loan, until she was levid on at the suit of some 
of his creditors, in the fall of 1839, and was afterwards sold by 
‘virtue of an execution, to satisfy debts contracted by the wit- 
ness. The witness neither disclosed nor concealed the fact 
that the slave was the property of the plaintiff, when he came 
to reside in this State, or afterwards, up to the period of the 
sale. On the day of the sale, and immediately before it was 
made, an agent of the plaintiff gave notice publicly, to all the 
bystanders, that the slave was his property, and forewarned all 
persons from purchasing, as suit would be instituted against 
the purchaser. The defendent became the purchaser. 

On this state of facts, the Court charged the jury that if they 
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believed the slave was in the possession of the witness when 
he came into the State and was retained by him to the time of 
the levy, and that the witness had obtained credit upon the faith 
of his possession of the slave, then the title acquired by the de- 
fendant under his purchase, was good, and they ought to find 
for the defendant. The plaintiff excepted to this charge, and 
a verdict having been returned in accordance with it, judgment 
was thereupon given—to reverse which he prosecutes his 
writ of error, and here assigns that the Circuit Court erred in 
its charge. f 


Parsons, for the plaintiff in error. 
CHILTON, contra. 


GOLDTHWAITE, J.—1. We think the instruction of the 
Circuit Court to the jury placed this case on a defective princi- 
ple, and therefore the judgment cannot be sustained, although 
it is very possible the verdict would have been the same if the 
proper charge had been given. 

The charge assumes that the mere possession of the slave, if 
it induced a credit to be given to its pussessor, is sufficient to 
subject it to his debts. All bailments would be exceedingly 
hazardous if such were the law, because there is no class of 
them which affords any certain means by which a stranger 
can ascertain in whom the right of property is vested. It is 
this uncertainty which most probably has induced much of the 
legislation with respect to frauds, and the limitation of actions 
for the recovery of personal chattels. 

By the common law, possession in all cases, is prima facie 
evidence of the ownership of a personal chattel, and in some, 
in order to prevent the commission of frauds, this legal intend- 
ment is not permitted to be rebutted—but a loan has never 
been considered as belonging to this latter class. Our statute 
of frauds has very wisely provided a fixed and definite rule to 
prevent the resumption of a pretended loan to the prejudice of 
a creditor or purchaser, after the lapse of three years, and until 
that period of time has elapsed, the case of a loan is to be de- 
termined by the rules of the common law. 

2. We apprehend it is universally true, whenever the con- 
test is between the creditor of a bailee, or a purchaser from 
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kim, and one claiming to be the owner, that the question of 
fraud is involved—for no one ought to permit another to con- 
trol his property in such a manner as must necessarily lead to 
erroneous impressions. In the present case, the facts in evi- 
dence did not warrant the Court in determining that the plain- 
tiff was not entitled to recover. If the transaction was bona 
fide a \oan, it is very clear that the plaintiff’s title was not di- 
vested,even if his bailee had obtained a credit on account of 
his possession of the slave. On the other hand it is equally 
clear, if the pretence of alcan was merely colorable, and made 
in order to shield the property from the consequences of mis 
management on the part of the son, and was never intended to 
be resuined, except in such an event, the law will pronounce 
it a gift, but in either case the question is one of fact for the 
determination of a jury. [Shacklett v. Kershner, 1 Lit. 226. } 
When a loan is made by a parent to achild for an indefinite 
period, and for no specific object, it certainly would be compe- 
tent for a jury to infer, that although it might thus be denomi- 
nated by the parties, in reality it was intended as a gift—or 
that it was only intended to be resumed in the event there was 
danger of its passing from the child to a creditor. In the first 
case the title would be absolute, and in the last a fraud would 
be contemplated—and in both the property would pass to a 
creditor or purchaser. [Fitzhugh v. Anderson, 2 H. & M. 280.] 
3. It has been supposed by the defendant’s counsel that this 
case may be considered as within the first section of the act of 
1823, [ Aikins Digest, 207, §4,] but the interest of a lender is 
certainly not within the meaning ot the term incumbrance, as 
used in that statute. Independent of this the precise matter 
was before the enactment of 1823, covered by the general sta- 
tute of frauds, which declares that the property shall be deem- 
ed to be with the possession, in every case of a pretended loan 
after a possession of three years. [Aikin’s Digest, 207, §3.] 
Let the judgment be reversed and the case remanded. 
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COWLING v. DOUGLASS. 


1. The mere neg'ect of a trustee to sell property, conveyed to him by the grantor, 
cannot defeat the object of the trust. Quere? Would the omission of the trus. 
tee tu execute the trust for an unreasonable time, with the knowledge or assent 
of the cestui que trust, lead to the conclusion that the deed was fraudulent ? 


Wrair of Error to the Circuit Court of Lowndes. 


This was a trial of the right of property under the statute. 
From the record it appears that a writ of fieri facias was issu- 
ed at the suit of the defendant in error against the goods and 
chattels, &c. of Wm. J. Staggers, and was levied on a negro 
man as his property, to whom the plaintiff in error interposed 
aclaim. The question of the liability of the slave to satisfy 


the execution was tried by a jury. On the trial the claimant 
excepted to the ruling of the presiding Judge. The bill of ex- 
ceptious sets forth that the claimant offered in evidence a deed 
of trust, executed bv the defendant in execution, which con- 
veyed the slave in controversy to the claimant, in trust, to pay 
certain preferred debts. To attack the validity of the deed of 
trust, the plaintiff in execution offered to prove the value 
_of the property conveyed, and the neglect of the trustee 
in fulfilling the object of the trust; the claimant objected, but 
his objection was overruled and the evidence admitted. For 
the purpose of explaining his seeming neglect, the claimant 
proposed to prove that he had advertised the trust property, 
when one James M. Staggers appeared, claimed four of the 
negroes conveyed by the deed, and forbade the sale; this evi- 
dence was rejected by the Court, on the ground that these mat- 
ters all occurred after the slave in question had been levied on, 
and the claim of the property was made. 

The plaintiff in execution was allowed to attack the validity 
of the deed, by showing that the claimant never offered to sell 
any part of the trust property until the execution was levied; 
and this although the claimant objected to the admission of 
such evidence. 
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J. B. Clarke, with whom was Grauanm, for the plaintiff in 
error. 
Coox, for the defendant. 


COLLIER, C. J.—The material question arising upon the 
bill of exceptions is this, will the neglect of a trustee to execute 
the trust affect the validity of the deed by which it is cre- 
ated? 

Whenever a trust is created, a legal estate sufficient for its 
execution shall be considered to be vested in the trustee, if it 
be possible, though not expressly provided for. [Lewen on 
Trusts and Trustees,234.] But his power over the legal estate 
properly speaking, exists only for the benefit of the cestui que 
trust, yet there are acts which, in virtue of his legal property, 
the trustee may do to the prejudice of his beneficiary. [2 Sto- 
ty’s Eq. 241.] The extent of his legitimate authority over 
the subject of the trust property depends upon the nature of the 
trust, and sometimes upon the character and situation of the 
cestui que trust. (Ib. 242.] 

Among the acknowledged duties of the trustee, is to apply 
the trust fund to the purpose of the trust. [Lewen on Trusts 
and Trustees, 295, 317.] And he is regarded as a mere pas- 
sive depository, unauthorised to take any part of the estate or 
its profits, except for the purpose of its defence or protection. 
[Ib. 412.] Hence it may be regarded as settled that the for- 
bearance of a trustee in doing what it was his duty:to do, 
shall not prejudice the cestuis gue trust, otherwise it would 
be in the power of trustees either by doing, or delaying to do, 
their duty, to affect the right of other persons—which can never 
be maintained. [ib. 656; Lechmere v. Earl of Carlisle, 3 
P. Wm’s. Rep. 215; see also Mordecai & Wanroy v. Tankers- 
ly, 1 Ala. Rep. N- S. 100.] 

The statement of these principles will be quite sufficient to 
show, that the mere neglect cf a trustee to sell property con- 
veyed to him for the payment of the creditors of the grantor, 
cannot defeat the object of the trust. It may be possible that 
the cestuis que trust had no notice of the conveyance for their 
benefit until the levy was made, and under such circumstan- 
ces, the implication of fraud from the neglect of the trustee, 
cannot be made to their prejudice. What influence the omis- 
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sion of the trustee to execute the trust for an unreasonable time 
with the knowledge or assent of the cestuis que trust, should 
have in inducing the conclusion of fraud, is a question not 
raised on the record. 

The jurisdiction of Chancery over the subject of trusts is 
very ample, and by a resort to that tribunal, the cestui que 
trust, or others who are ultimately interested in the trust pro- 
perty, may quicken the diligence of the trustee, and coerce an 
execution of the trust—but a Court of law cannot treat the 
deed as invalid in consequence of the mere remissness of the 
trustee in performing his duty. [Lewen on Trusts and Trus- 
tees, 486. ] 

So much of the evidence as related to the advertisement of 
the trust property, &c. after the levy of the execution, under 
the view we have taken of this case, was inadmissible, and did 
not tend to establish any material fact. 

Our conclusion is, that the judgment of the Circuit Court 
must be reversed and the case remanded. 





DAVIS v. WADE. 


1. An agreement by D. with W. a contractor for carrying the mail. to carry the 
United States express mail, on a section of ten miles, twice in twenty-four hours, 
for twelve months, for seven hundred dollars, to be paid quarterly, on the per- 
formance of the service, and to be accountable for any “ miss mail,” the cause 
of which occurred on that part of the route, is a dependant covenant. 

2. The stipulation on the part of D. to be responsible for the injury arising from 
his failnre to deliver the mail in time, was merely an agreement to set off the 
damage resulting from such omission against his compensation. 

3. The parties did not contemplate by that stipulation any failures but those acci- 
dental or casual ones which might arise under gcod management. If, therefore, 
such omissions were frequent, there would be a failure on the part of D. to per- 
form his contract, and W. might annul the contract and resume the performance 
himself. 


Error to the Circuit Court of Butler. 
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Assumpsit by the plaintiff against the defendant in error. 

Pleas—non assumpsit, failure of consideration, want of con- 
sideration. 

On the trial the plaintiff offered in evidence the following 
agreement between him and the defendant: 


Articles'‘of agreement hetween Thomas J. Dnvis of the first 
part, and James W. Wade of the second part—witnesseth: 
That the said party of the first part agrees to carry the U. 

S. express mail on a part of route No. 41, from Elyton to 
Montgomery, for whic! said Wade is coutractor, as follows, viz: 
From Thos J. Walker’s, near to Montevallo, to Seott’s, on the 
road towards Montgomery,supposed to be ten miles,and back, 
ouce in every twenty-four hours, for twelve mouths—the service 
to commence on the first day of October next, always to start 
immediately, at such times as the mail may be delivered to 
him at Walker’s, from towards Elyton, and at such times as 
it may be delivered to him at Scout’s, from towards Montgom- 
ery, to run through from Walker’s to Scott’s, and from Scott’s 
to Walker’s, generally in one hour, and in no case to exceed an 
hour and a quarter. 

And the said party of the first part further agrees to be ac- 
countable for any miss mail, the cause of which may occur 
on that part of the route on which he is to convey the mail. 

And the said party of the second part agrees to pay said Da- 
vis on the completion of the said service, seven hundred dol- 
lars, the payment of which he binds himself to make quar- 
terly, the first quarter to be due the first of March next. 

In witness whereof, we, the contracting parties, have here- 
to set our hands, this 18th August, A. D. 1837. 

Tuos. J. Davis, 
Jas. W. Wane, 


The evidence on the part of the defendant conduced to show 
that there were six or seven failures on the part of the plaintiff, 
jeoparding the mail at both ends of the route, making it diffi- 
cult, and sometimes impracticable, to deliver the mail in time, 
and that for these reasons, defendant, about the end of the first 
quarter, took the carriage of the mail from plaintiff, and dis- 
solved the contract, against the consent of the plaintiff. 

The proof also showed that the defendaut was subject to be 
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fined by the Post Master General for failing in the mail, less 
or more, according to circumstances, and that he had been so 
fined during the time plaintiff was sub-contractor. 

The plaintiff’s counsel requested the Court to charge that 
the agreement contained independent covenants, and that ona 
failure to comply by plaintiff, the defendant had no right to 
annul the contract, but could look alone to the stipulated pen- 
alty that plaintiff should be accountable in damages for miss- 
mails. This the Court refused, and instructed the jury that on 
a failure by plaintiff to comply with his contract, the defen- 
dant had a right to annul it, and resume the performance him- 
self. To which the plaintiff excepted. 

Judgment having been rendered for defendant, the plaintiff 
prosecutes this writ, and assigns for error that the Court erred 
as shown by the bill of exceptions. 


Exmorg, for plaintiff in error, cited Ist Porter, 437. 
Harris, contra. 


ORMOND, J.—The substance of this agreement is that the 
plaintiff in error agreed with the defendant in error, a contrac- 
tor with the Government for the carriage of the express mail, 
to carry the mail twelve months between two points, ten miles 
apart, twice in twenty-four hours, within a time stipulated in 
the contract, for the sum of seven hundred dollars, to be paid 
quarterly—and in the event he failed at any time to perform 
the service within the stipulated time, he agreed to be respon- 
sible to the defendant for the injury arising from the failure of 
the mail. 

Construing this agreement according to its evident sense and 
meaning, and the clear intentions of the parties, the covenants 
were dependent, and the plaintiff therefore could not recover 
without the performance of the contract on his part, or an offer 
to perform it. It is so considered by the plaintiff, who avers 
that he entered upon the execution of the contract and per- 
formed it by carrying the mail, according to his agreement, for 
five months, and was ready and willing to perform it for the 
rest of the year, but was prevented from so doing by the de- 
fendant. 

There is, however, another term in the contract out of which 
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the controversy in this case arises. The plaintiff agreed to be 
responsible for any “ miss mails,’’ the cause of which occur- 
red on the part of the mail route on which he was to transport 
the mail. 

We think it cannot be doubted that the meaning of this part 
of the contract is, that the parties were stipulating for the acci- 
dental or casual omission to deliver the mail within the pre- 
scribed period—that with the best possible management such 
failures would occur, when the travel was at the rate of ten 
ten miles an hour, must have been, and was, foreseen, and 
such casual omissions were by the agreement provided against 
by the plaintiff agreeing to be liable to the defendant for the 
injury ,resulting to him from such failure. The ten miles up- 
on which the plaintiff agreed to transport the mail, was only a 
section of a large route; a failure, therefore, on this part of the 
route, to deliver the mail within the prescribed time, would 
generally cause a failure throughout the entire route, from the 
difficulty, if not impossibility of increasing the speed of the 
horses on the residue of the route beyond ten miles an hour. 
It cannot therefore be presumed that the parties contemplated 
any thing beyond those accidental or casual omissions to de- 
liver the mail in time which might be expected under good 
management. 

The frequent occurrence of such failures was not contempla- 
ted by the parties, and would therefore be a failure on the part 
of the plaintiff to perform the agreement on his part, which 
was a condition precedent to his recovery. 

The stipulation on the part of the plaintiff to be responsible 
for the injury arising from his failure to deliver the mail in 
time, was merely an agreement to set off the damage which 
might result from such omission against the compensation for 
carrying the mail, and cannot be construed to confer on the 
plaintiff a right to continue to carry the mail in a negligent or 
improper manner, to the probable ruin of the defendant, leav- 
him to seek redress in another action. 

If, therefore, the plaintiff did not comply with the contract 
on his part, the defendant had a right to resume the perform- 
ance himself, in the same manner as if the plaintiff had not en- 
tered upon the performance. , 
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There was therefore no error in the charge given, or in the 
refusal to charge as moved for by the plaintiff, and the judg- 
ment is therefure affirmed. 





HILL v. RUSHING AND WOOD. 


J, An action of covenant may be maintained on an attachment bond. 

2. In assigning the breaches in such an action, if the damages alledged to have 
been sustained ex: eed the penalty of the bond, it is proper to assign the none 
payment of the penalty; if they do not amount to as large a sum as the penalty 
then the breach will be the non-payment of the damages actually sustained, 

3. Actions upon attachment bonds are governed in all respects by the rules appli- 

, cable to actions on the case for wrongfully suing out attachments, but the re- 
covery never can exceed the penalty of the bond. 


War of Error to the Circuit Court of Benton county. 


Action of covenant on an attachment bond conditioned to 
prosecute a certain suit, therein described to effect, and to pay 
all such costs and damages as the defendant in the attachment 
(the plaintiff in this suit,) should sustain by its being wrongful- 
ly or vexatiously sued out. 

The declaration sets out the bond and condition, and then 
avers that the attachment was sued out without any good and 
sufficient reason, and for wrongful and vexatious purposes— 
and furthermore, that it was void for the want of a sufficient 
affidavit. It then proceeds to aver that the plaintiff has sus- 
tained damages to a specific amount by reason of his slaves 
having been levied on by the said attachment, and kept from 
him for the space of —— days. Also in his having been com- 
pelled to pay cosis and employ counsel to defend himself from 
the said attachment. and to regain possession of his slaves— 
and also in his credit, which has thereby been greatly injured. 
The aggregate of these several items of damages exceeds the 
penalty of the bond, and it is averred that the defendants had 
due notice of all the said damages and costs. 
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The declaration then concludes with the following averment 
of the breach of the condition: “ Yet the said defendants have 
not kept their covenant and undertakings, but have broken the 
same in this, that they have not paid to the plaintiff the sum of 
sixteen hundred dollars, (i. e. the penalty of the bond,) nor has 
the said Rushing, (the plaintiff in the attachment,) prosecuted 
his said attachment to effect—nor has either of the said defen- 
dants at any time paid to the said plaintiff such costs and dam- 
ages as he has sustained by the wrongful and vexatious suing 
out of the said attachment—but so to do they have hitherto 
wholly failed and refused, and still refuse, to pay the plaintitf’s 
damages of two thousand dollars.”’ 

The defendants demurred to this declaration and the Court 
sustained the demurrer. To reverse the judgment rendered 
thereon in favor of the defendants, the plaintiff prosecutes this 
writ of error. 


Cu1LTon, for the plaintiff in error. 
Stone, contra. 


GOLDTHWAITE, J.—In the case of Herndon v. Forney, 
at the present term, we determined the principal question ari- 
sing in this case, in favor of the plaintiff in error. The only 
differences between this case and that are that this is an ac- 
tion of covenant, and that here the breaches of the condition 
of the bond are assigned in the declaration. 

1. We cannot perceive that any substantial reasons exist 
against allowing the action of covenant in such a case as this, 
when the plaintiff chooses to select it in preference to the ac- 
tion of debt. In either case, under our practice, he must as- 
sign breaches, and can only recover the actual damages made 
out by the evidence. 

2. With respect to the breaches, we think they are substan- 
tially good. It will be seen that the aggregate of the damages 
alledged to have been sustained, exceeds the penalty of the 
bond, therefore it was not improper to confine the averments 
with respect to the non-payment of damages to the amount of 
the penalty. It would be proper, in a case where the damages 
alledged to have been sustained do not amount to the penalty, 
to alledge the breach in the non-payment of the damages thus 
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shown to have been sustained, as this the condition of the 
bond. 

We may remark further, that the effect of our decision in 
the case of Herndon v. Forney, as well as the one now pro- 
nounced, is, that whenever the defendant*in an attachment se- 
lects his remedy on the attachment bond in preference to his 
action on the case: against the plaintiff in the attachment, for 
wrongfully or vexatiously suing it out, the former suit is to be 
governed, in all respects, by the rules applicable to the action 
on the case, except the recovery, which: of course cannot ex- 
ceed the penalty of the bond. ' 

This leads to the conclusion that the judgment of the Circuit 
Court,‘on the demurrer, is erroneous. 

Let it be reversed and the cause remanded. 


HARRIS er at vy. BRADFORD. 


1. Where a notice to a sheriff and his sureties stated that the plaintiff did move for 
judgment against them for a failure to return an execution, &c. on the eleventh 
day of the term, which day was four days after the date of the notice—Held, 
that although the notice was in the past, it was to be understood as referring to 
a motion to be made in future. 

2. In a proceeding against a sheriff and his sureties, if the former only plead, the 
fact of suretyship must be proved—but if the sureties alone appear and plead, 
they must put in issue the execution of the official bond, by a plea of non est 
factum, in order to require the plaintiff to prove their suretyship. 

3. Itis an available defence for a sheriff, or his sureties, in a summary proceeding 
against them, for the failure of the former to return an execution, that he had 
placed it in the hands of a deputy to execute and return, who was prevented by 
sickness, which disqualified him for such business, from returning the execution 
—and that the sheriff was absent from the county, having left it when the depu- 
ty was able, and expected to, perform the duties of his office. 

4. It is no excuse at law for the failure of a sheriff to return an execution, that the 
defendaut therein was insolvent while the same was in force. 

5. The discontinuance of the notice of a motion for failing to return an execution, 
as to the sheriff and such of his sureties as have not been served, will not affect 
a judgment rendered against the other sureties. 
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6. A memoranda written by the presiding Judge across a motion entered on the 
motion docket, will authorise an entry nunc pro tunc, at a succeeding term. 

7. When the Judge of the County Court has taken the bond of a sheriff, and de. 
posited it in the Clerk’s office, he cannot withdraw the same and alter or vacate 
it, on the ground that it was not such as he had intended to approve. This be- 
ing the case, an alteration made by him, though in a material part, will not affect 
its validity. 


Wair of Error to the Circuit Court of Tallapoosa. 


This was a proceeding by motion against the plaintiffs in 
error as the sureties of Martin T. Ellis, sheriff of Tallapoosa, 
for the failure of the latter to return an execution previously 
placed in his hands at the suit of the defendant in error, against 

«John Bradford. The notice is addressed to the sheriff and his 
sureties by name, sets out the time of the issuance of the exe- 
cution and its delivery to the sheriff, as well as its amount, &c. 
and proceeds as follows: “ And the said Martin T. Ellis hav- 
ing failed to return said writ,of execution, the said plaintiff 
did, during the present term of the Circuit Court, to be holden 
for said county of Tallapoosa, on Friday, the eleventh judicial 
day of said term, being the 9th day of April, instant, move for 
judgment against the said Martin T. Ellis, late sheriff as afore- 
said, and the said Major Haris,” &c., “his sureties as afore- 
said for the amount of said writ of execution and costs of this 
motion. 5th April, 1841.” 

At the term of the Court indicated by the notice, a motion 
in the form of a suggestion was submitted for a judgment 
against the defendants for the amount of the execution—and a 
discontinuance was entered as to the sheriff and one of his 
sureties, on whom the notice was not served. 

_ The defendants demurred to the notice, and their demurrer 
being overruled, they craved oyer of the sheriff’s bond, and 
pleaded— 

1. Non est factum. 

2. A denial of the fact that they were sureties as alledged. 

3. As an excuse for the failure to return the execution, the 
sickness of the sheriff’s deputy, to whom it was intrusted, and 
the absence of the sheriff from the county. 

4. That the sheriff did not fail to return the execution as al- 
ledged. 


« 
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5. The defendant in execution was insolvent from the time 
the execution was received up to the period when it was re- 
turnable. 

The plaintiff took issue on the first and fourth pleas, and on 
his motion the second plea was stricken out—thereupon he 
demurred to the third and fifth pleas, and his demurrer being 
sustained, the cause was tried on the issues of fact. 

On the trial the presiding Judge sealed a bill of exeeptions, 
at the instance of the defendants, from which it appears that 
the bond executed by the sheriff and his sureties, was, when 
approved by the Judge of the County Court, in the penal sam 
of seven thousand dollars, that the Judge of the County Court 
had intended to require of the sheriff a bond for ten thousand 
dollars, and at the time of its approval supposed such was the 
penalty inserted—but after the bond was approved and hand- 

_ ed to the Clerk to be recorded, it was discovered that the pe- 
nalty was not what the Judge had intended, and he then alter- 
ed it by writing the word “ten” .over “seven.’”? All this was 
done without any intention on the part of any one to defraud, 
and the bond as recorded was for ten thousand dollars. 

The Court charged the jury, that if the Judge of the County 
Court approved the bond undera belief that it was for ten 
thousand dollars, and would not have approved it had he been 
aware that it was for but seven thousand dollars, yet it was a 
valid bond for the latter sam: And further, if the Judge actu- 
ally approved and handed the bond to the Clerk for record and 

» afterwards wrote upon the word seven the word ten, no one 
assenting thereto, yet it was a valid bond for seven thousand 
dollars. 

The counsel for the defendants moved the Court to charge 
the jury— 

1. That if the Judge of the County Court approved the bond 
for seven thousand dollars under a mistake, believing it was 
for ten thousand dollars, it was not a valid bond even for the 
smaller sum. 

2. If the Judge who approved the bond altered the same in 
a material part, without the assent of the sureties therein, it 
was thereby rendered invalid. Which charges the Court re- 
fused to give. 

The defendants also offered evidence to show the insolvency 
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of the defendant in execution during the time the same was.in 
force, but this evidence was rejected by the Court. 

Ata term of the Circuit Cdurt holden in April, 1842, the 
plaintiff by his counsel moved the Court to cause an entry of 
the motion in this case to be made and continued as of April 
term, 1641. It-being shown tothe Court that the motion was 
then entered on the motion docket, and across that entry, in 
the hand-writing of the presiding Judge was written “ continu- 
ed,” the minutes were directed to be perfected nunc pro tunc. 
A verdict having been found for the plaintiff, and judgment 
thereon rendered, the defendants have sued a writ of error to 
this Court. 

It is here assigned for error— 

1. That the Circuit Court struck out the second plea on.mo- 
tion. 

2. That the demurrer was sustained to the third and fifth 
pleas and overruled to the notice. 

8. ‘The motion was discontinued, and the continuance should 
not have been entered nunc pro tunc. 

4. ‘The Court erred in the several matters shown by the bill 
of. exceptions. 


‘Morris.and N. Harris, for the plaintiffs in error.—The 
third plea sets out a sufficient excuse for the failure to return 
the execution, and the demurrer to it was improperly sustain- 
ed. [Roberts & Battle v. Henry,2 Stew. Rep 42.] 

The motion was discontinued in the Circuit Court by the 
omission to enter upon the minutes a continuance at the term 
at which it.was submitted, and the entry nunc pro func was 
irregular. -[Thompson v. Miller, 2 Stew. Rep. 470; Brough- 

-ton.et al.v.. The State Bank, 6 Porter’s Rep. 48; Armstrong.v. 
‘Robertson & Barnwell, 2 Ala.:Rep. 164.] 

Anciently, the alteration.of a bond by a party, or privy, even 
in an immaterial part avoided it, and a material interlineation 
or. erasure by.a. stranger had the same effect. [11 Coke’s Rep. 
27; Bull. N. P. 267; Com. Dig. Tit. Fait, 166; Cro. Eliz..626, 
657; 5 Co. Rep. 23; 5 Taunt. Rep. 706; Shep. Touchs. 69.} 
‘The modern rule seems to be that the alteration of a bond by a 
party, or. privy, to avoid it must be material, and that no al- 
‘teration. by. a-stranger will affect its validity. [15 John.Rep. 

28 ; 
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297; 6 Cow. Rep. 746; 10 Conn. Rep. 192; 18 John. Rep. 499; 
16 Sergt. and R. Rep. 44; 1 Nott & McC. Rep. 554.) The 
Judge of the County Court must be regarded the agent of the 
State, who is a party, and the alteration of the bond by him 
made it invalid for all purposes. [Aik. Dig. 388, 887; Jewett 
et al v. Hodgson, 3 Greenl. Rep. 103; Miller v. Stewart et al, 
9 Wheat, Rep. 680; United States v. Ilatch, Paine’s Rep. 336; 
Barret! v. Thorndyke, 1 Greenl Rep. 73; O’Neall v. Long, 4 
Cram h’s Rep. 59. ] 

The bond was never good even for seven thonsand dollars, 
for want of the approval of the Judge of the County Court, 
True the bond was appreved in fact, yet the Judge was mista- 
ken as to the armonnt ofthe penalty, or he would have reject- 
ed it. This misapprehension prevented the approval from be- 
coming operative ; and it was competent for the Judge to call 
upon the sheriff to permit such a bond as he had intended to 
require, and supposed he was receiving. 

Lastly—the act of 1819, [Aik. Dig. 164,] does not author- 
ize the recovery of a judgment against the sheriff and his sure- 
ties for the failure to return an execution. True it was decid- 
ed otherwise at an early day, and that decision has been re- 
peatedly followed, yet as these decisions are sustained by a 
misconstruction of the statute, with which the present mem- 
bers of the bench have expressed themselves dissatisfied, we 
respectfully ask that they may be overruled, and the act re- 
ceive the exposition to which, upon principle, it is entitled. 


Cuttton, with whom was B. F. Portes, for the defendant. 
An alteration by a stranger does not avoid a deed. [6 East’s 
Rep. 308; S. C. 2 Smith’s Rep. 400.] After the approval and 
delivery of the bond for registration, the Judge of the County 
Court had no authority to act further in regard to it, and his 
interference was that ofa stranger. [Rees v. Overbaugh, 6 
Coweu’s Rep. 746, and cases there cited.] 

Upon the other points raised they were willing to submi tthe 
cause without argument. 


COLLIE’, C. J.—1. The demurrer to the notice was pro- 
perly overruled. Every material fact necessary to be alledged 
is stated in the notice—and the only objection to it is, that in- 








‘motion. But the principle it is conceived must obtain at law; 
for the powers of the latter forum are iu this respect co-exten- 
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stead of saying a motion will be made at the time indicated, it 
states “that the plaintiff did move for judgment.”? This must 
be considered asa mere verbal mistake, which may, er may 
not, have been made by the Clerk, but be this as it may, it 
canuot prejudice; for it appears by a reference to the date of 
the notice, that thé motion would be made four days there- 
after. 

2. If this proceeding had been instituted against the sheriff 
and his sureties, and the former alone pleaded, it would | ave 
been necessary to prove to the Court the fact of suretyship. 
{McWhorter et al v. Marrs, Minor’s Rep. 376; Barton et alv, 
The Bank of the State; 1S. and Porter’s Rep. 471; McRae et 
al v. Colclough, 2 Ala. Rep. 74.] But the motion was against 
the sureties alone, who appeared and pleaded, and it was not 
necessary to show that they executed the official bond of their 
principal; unless the pleading put that fact inissue. The onus 
of making such proof in such a case, it has been held, can only 
be thrown upon the plaintiff by a plea of non est fuctum, 
which the statute requires to be verified by oath. [Jameson 
v. Harper, 1 Porter’s Rep. 431.], The finding of the jury 
against the defendants on the issues, affirmed their partnership, 
and the second plea, according to the case last cited, was clear- 
ly bad, and therefore correctly stricken out. 

3. In Roberts and Battle v. Henry, [2 Stewart’s Rep. 42,] 
it was determined that the statutes which make a sheriff liable 
to pay the amount of an execution, which he had failed to re- 
turn, was not so peremptory in its terms as to admit of no ex- 
cuse for the omission. That case it is true wasa suit in equity, 
in which the complainant alledged as an excuse for not defend- 
ing at law, his inability to attend the Court, so as to resist the 





























sive with those of Chancery, if the defence can be made out by 
legal proof. There the sheriff attempted to show that he had 
placed the execution in the hands of a man who was going to 
the office of the Clerk who issued it, to be delivered to him, in % 
obedience to its mandate—it having been issued from a dis- 
tant county. So in Marchbanks v. Rogers, [1 Stew. Rep. 148,] 
the Court said that a motion for failing to return an execution 
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would not lie against a sheriff where it appeared that execu- 
tion had been superseded. 

The sheriff who fails, from neglect or other cause to return 
an execution, may be called on to answer to a rule nisi, for an 
attachment, yet the mere omission of duty is not conclusive to 
show that he is guilty ofa censurable violation of law. Now 
we will not say that the proceeding provided by statute is an- 
alagous to the common law remedy by attachment, but we 
will say, that in expounding the statute a regard should be had 
to pre-existing remedies; and thongh the terms of the act may 
be imperative, the old law, as well as the reason of the thing, 
should be referred to in order to ascertain the qualifications, 
and soften its seeming harshness. 

A sheriff is not obliged to perform in person all the functions 
of his office, but it is competent for him to appoint a general 
deputy, either verbally or by writing, and a deputy so consti- 
tuted, may do any act of a ministerial nature, which his prin- 
cipal could do. [McGee v. Eastis, 3 Stew. Rep. 307; see also 
Tillotson v. Cheetham, 2 John. Rep. 63; Jackson ex dem Mas 
ten v. Bush, 10 ib. 223; Jackson ex dem Randall v. Davis, 18 
ib. 7; Brookyin v. Patcher, 8 Wend. Rep. 47.] But the shie- 
riff cannot, by intrusting his official business to a deputy, free 
himself from responsibility—he will be answerable civiliter for 
the acts of the latter. Yet it would seem that he will not be 
chargeable for an omission or act of his deputy, which, if attri- 
butable to himself personally, would not be regarded as a vio- 
Jatién of duty. If the sheriff had retained the execution, and 
at the time when it should have been returned was too sick fo 
return or cause its return, this upon the authority cited, would 
have excused the omission. And will it not equally avail hith 
t6 show that he had intrusted the execution to a deputy who 
Was prevented from returning it in consequence of si¢knéss, 
and that absence from the county prevented him from giving 
his own attention to the business? In reason, we think, the 
cases are not distinguishable. 

In cases of this character the ustial exactness in pleading is 
not required, but it is entirely regular for the sheriff or his se- 
curities, without respect to form, to state by way of plea the 
facts on which he relies for his defence. The third plea sufli- 
ciently informs the plaintiff what the @efendants proposed to 
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prove. True it is not alledged in totidem verbis that the sick- 
ness of the deputy sheriff was so severe as to render it exceed- 
ingly difficult, if not impracticable for him to return the exe- 
cution, yet terms perhaps of equivalent import are staied—~and 
in order to make out the plea, it should be shown that the 
sickness relied on asa defence was such as disqualified for 
such business. Nor will the mere sickness of the deputy avail 
but it should be shown that the sheriff left the county at a time 
when he was able, and expected to perform the duties of the 
Office. 

This defence being available for the sheriff must he good for 
his sureties, whose liability cannot be more extensive than that 
of their principal. 

4, It has been repeatedly held here, that a sheriff or his 
sureties, against whom a motion has been made for the failure 
fo return an execution, cannot be permitted to alledge the in- 
solvency of the defendant as an excuse for the neglect. 
Whether such an allegation can be entertained ina Court of 
Equity, it is foreign to our purpose to inquire; but we cannot 
forego the remark that a recovery against the sheriff, when it 
is obvious that nothing could have been made on the execu- 
tion, is indefensible in morals, and must be denounced when 
seanned by an enlightened conscience. This remark of course 
has no application to the case before us, for we caunot know 
but that the defendant in execution was entirely solvent. , 

5. The discontinuance, (as it is somewhat inaccurately cal- 
led,) as to the sheriff and his sureties not served with a notice, 
does not affect the regularity of the judgment against the other 
sureties. The plaintiff was expressly authorized by statute 
“to recover judgment against such of the parties as service 
may have been effected on.”? [Act of January, 1841, Meek’s 
Sup. 346; see also Hill v. The Bank of the State, 5 Porter’s 
Rep. 537; Bondurant et al v. Woods & Abbott, 1 Ala. Rep. 
543.] 

6. The entry of the motion made in April, 1842, as of the 
term when it was submitted was regular and is sustained by 
repeated decisions of this Court. ‘The motion docket contain- 
ed a memoranda which warranted the Court in perfecting that 
which should have been previously done. 

7. The Judges of the County Courts are invested with au- 
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thority to take the bonds of sheriffs in their respective counties, 
and are directed to deposit them in the Clerk’s office. | Aik, 
Dig. 388.] This is a special power, and when it has been ex. 
ercised, the Judge is not authorized to withdraw and alter or 
vacate the bond, under a pretence that it was not such as he 
had intended to approve. The sureties can rarely be prejudi- 
ced by a mistake of the Judge of the County Court in this res- 
pect, for he is required on application of any one of them to 
call on the sheriff for a new bond, and if the same is not given 
to vacate his office. It is not competent for the sureties to al- 
ledge that the bond is invalid because the penalty is less than 
the Judge had intended to require, or supposed it to be—if it 
was executed and delivered by them, or their authority, it be- 
came obligatory upon them as soon as it was received aad de- 
posited with the Clerk. 

The modern rule as to the effect of an alteration of a bond, 
has been correctly stated in argument, and has been heretofore 
affirmed by this Court. [Brown v. Jones, 3 Porter’s Rep. 420.] 
If, as we have said, the power of the Judge of the County 
Court is limited to the taking and depositing the bond, it ne- 
cessarily follows that when this has been done, he is a stran- 
ger to it, not even entitled to its custody. This being the case, 
the substitution of ¢en for seven thousand dollars, however 
material and destructive if done by a party, or privy, cannot, 
evhen made by a stranger, impair its validity as a bond for the 
latter sum. 

To conclude, we are unable to discover any error in the 
points presented, save only in overruling the demurrer to the 
third plea—and for that cause alone the judgment is reversed 
and the cause remanded. 
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CHILTON & PRICE v. ROBBINS, PAYNTER & Co. 


1. A snvety who is fully indemnified by the principal debtor against loss, eannot 
avail himself, in a suit against him by the creditor, of the defence that the credi. 
tor had given time to tbe principal debtor, without his consent, and that he was 
thereby discharged. 


Error to the Circuit Court of Benton county. 
€ 


Assumpsit on promissory note by the defendants in error 
against the plaintiffs in error. 

Upon the trial, as appears from a bill of exceptions, the de- 
fendauts proved they were the sureties of one Pearson as to 
whom the suit had been discontinued, and that the plaintiffs 
some time before the commencement of this suit, had made an 
agreement upon a new consideration, moving from Pearson to 
the plaintiffs, by which they agreed to postpone the time of 
payment on the note sued on, for near a year after it fell due, 
to which agreement the sureties were not privy, and did not 
consent. 

The plaintiffs proved that the sureties had obtained from the 
principal a deed of trust on property to secure themselves 
agaiust liability on their suretyship, which was ample for that 
purpose—whereupon the Court charged the jury that the 
agreement between the creditor and the principal debtor to 
postpone the day of payment of the demand without the know- 
ledge or consent of the sureties did not absolve the sure ies from 
the payment of the debt, although time was actually given, be- 
cause the sureties had taken an indemnity from the pi. .cipal 
debtor agaiust the demand, and had never given the plaintiffs 
notice to sue—to which charge the defendants excepted. 

Judgment having been rendered for the plaintiffs the defen- 
dants prosecute this writ of error, and assign for error the 
charge of the Court. 


Cu1tTon, for plaintiffs in error, cited 2 Stewart, 63; 3 Stew- 
art, 14; 6 Porter, 156. 
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Waker and Rice,-contra, cited 12th Wend. 123; $ Dana, 
591; 7 ib. 307; 5th Mass. 170; 1 Serg. and Rawle, 334. 
; 


ORMOND, J.—The plaintiffs in error were doubtless dis- 
charged by the time given the principal debtor by the defen- 
dants in error, without their consent, unless the fact that they 
are fully indemnified by the principal debtor will prevent their 
availing themselves of it, and in our opinion it must have that 
effect. 

The taking by the sureties of a deed of trust or mortgage 
from the principal debtor to secure them against liability, and 
ample for that purpose, is in effect an appropriation by them of 
that portion of the efficcts of the principal to the payment of 
this debt, and they will not therefore be permitted to urge that 
they are not responsible. The cases cited by the counsel for 
the defendant in error that the taking by an indorser of an as- 
sigoment of the effects of the maker as indemnity against loss 
mpon the indorsement, is a waiver of demand and notice, oran 
admission of notice, are in principle quite analagous to this 
ease. The case of Moore v. Paine, [12th Wendell, 123,]:is in 
point There the sureties were discharged by the act of the 
creditor, but being fully indemnified by the debtor, were ‘held 
liable to the creditor. The Court say, “The discharge of 
Freer, (the debtor,) could in no possible way interfere with 
their rights or liabilities so long as they held in their hands.a 
‘complete indemnity against the bond and he is not accounta- 
ble to them if they are obliged to pay it.” 

The same ‘principle was affirmed in the case-of Bradford. 
-Hubbard, [Sth Mass. 155.] An accommodation indorser who 
was fully indemnified by the drawer, sued the acceptor ofa 
bill of exchange, the bill having been accepted for the aecom- 
imodation of the drawer. The Court recognized the principle 
that an accommodation acceptor was responsible to a*dona 
Jide holder of a bill, although he knew the acceptance was' for 
the accommodation ‘of the drawer; but the Court refused to 
permit him to recover of the aeceptor, on the ground that he 
was fully indemnified. The language of the Court is,:“we 
consider the appropriation of the proceeds of the effects of John 
-R.: Bradford, (the drawer,) to the payment of the plaintiff as 
indorser of this bill in the same light as if the money was in 


¢ 
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his own hands. It is so appropriated by the assignment, and 
the money is at the command of the plaintiff whenever he 
chooses to receive it.’’ 

These cases are decisive of the principle contended for by 
the defendants in error, and as they command our approbation 
the judgment of the Court below must be affirmed. 





DURDEN v. CLEVELAND. 


1. A bill in equity is not evidence of the facts stated in it against the complainant 
unless sworn to by him. 

2. When a written agreement between the plaintiff and defendant shows that the 
notes sued for were given for.the price of an undivided moiety of a tract of land 
and a sawsmill, and which also-contains an agreement that a cospartnership 
shall exist in the saw-mill, the breach of the contract with respect to the co-part. 
nership, is no defence to the suit for the price of the land, because the agreement 
for the partnership forms no part of the congideration of the notes. 


Warr of Error to the Circuit Court of Autauga county. 


The plaintiff declared in assumpsit on a promissory note for 
five hundred dollars, and it appears from the record that two 
other cases were consolidated with this, but the transcript does 
not contain the declarations filed in those cases. The defen- 
dant pleaded non-assupsit, payment, want and failure of con- 
sideration, and the plaintiff had judgment upon a verdict re- 
turned in his favor on these issues. 

In the progress of the trial the defendant offered to read in 
evidence a certified copy of a bill in equity, filed against him 
by the plaintiff, praying that certain lands described in an in- 
strument executed by the parties, and in evidence before the 
jury, might be subjected to the payment of the notes sued for. 
The object in recording this bill was to identify the notes with 
those described in that instrument. ‘The Court refused to ad- 
mit the copy of the bill as evidence. The instrument of wri- 

29 
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ting in evidence was an agreement between the parties, which 
recited that Cleveland, on the twentieth May, 1835, had bar. 
gained and .sold to Durden one undivided half of a certain 
tract of land and a saw-mill, for which Durden agreed to pay 
fifteen hundred dollars, with interest from date, in three pay- 
ments—$500 on the 20th May, 1836, $500 on the 20th May, 
1837, $500 on the 20th May, 1838; these payments could be 
discharged with good notes on solvent persons in Lowndes or 
Autauga counties. Cleveland agreed to execute complete and 
perfect titles for the land at any time previous to the 20th May, 
1838, when the purchase money should be paid, or at the time 
when the last payments should be made. 

It was also mutually understood between the parties that 
they, from the 20th May, 1835, entered into co-partnership in 
the said ‘saw-mill and lands, and that all the tools, and other 
things necessary to carry on the saw-mill, to wit: one yoke of 
oxen, cart, saws, axes, &c., which were then about the mill, 
should remain and be employed for the benefit of the partner- 
ship; Cleveland on his part agreed to furnish two good hands 
to cut and haul stocks and work at any thing which should be 
necessary to carry on the partnership. Durden on his part 
agreed to superintend the business, attend the saw and keep it 
in good order, running as Steady as possible, and also to keep 
the running gear in good repair. The parties were to have 
equal shares of the profits arising from the sale of lumber eut 
by the mill,and were to pay equal shares of all expenses there- 
after incurred. 

The defendant proposed to introduce evidence to show an 
entire non-compliance on the part of the plaintiff with the 
terms of this instrument, but the Court excluded the evidence. 
The defendant thereupon excepted to the opinion of the Court 
in these several matters, and now insists that there was error 
in refusing to admit the copy of the bill in evidence and in the 
exclusion of the evidence showing a non-compliance by the 
plaintiff of his stipulations. 








Hayng, for the plaintiff in error. 


GOLDTHWAITE, J.—1. The rejection of the copy of the 
bill in equity between these parties when offered as evidence 
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to establish the identity of the notes sued on with those deseri- 
bed in the written instrument, afterwards before the jury, is 
not a matter of importance in its connection with the case, be- 
cause this identity could have no influence unless some defence 
was made out. 

But conceding that the fact of identity was material, it could 
not be thus established. The established rule is now to con- 
sider a bill in equity as the mere allegation of counsel, unlessthe 
party is connected with it by proof, showing a recognition of its 
contents, as would be the case if the bill was verified by the com- 
plainant’s oath. It is possible other modes of recognition might 
be shown, but we need not examine this subject further, as 
there is here no pretence of any recognition of the bill. The 
case in this aspect does not differ from that of Adams v. Mc- 
Millan, 7 Porter, 73; see also Rankin v. Maxwell, 2 Marsh. 
488; Gresley Eq. Ev. 322; 3 C. & H. Phil. E. 923. 

The other question raised is with respect to the exclusion of 
the evidence of a non-performance of the stipulations of Cleve- 
land respecting the partnership. 

From an examination of the agreement, between the parties 
it will be seen that the consideration of the notes sued for was 
the price of the land agreed to be sold. None of the stipula- 
tions respecting the partnership entered at all into the conside- 
tation of these notes—and the refusal of the plaintiff, or his 
omission to comply with his agreement about the manner in 
which the partnership should be carried on, cannot affect his 
tight to recover the price paid for the land. 

The sale of the land and the agreement to form the partner- 
ship are enitirely distinct; and there is nothing in evidence to 
show that the latter was intended in any manner to control the 
former; therefore our conclusion is, that the 'Court below very 
properly excluded the consideration of the breach of the con- 
tract respecting the partnership from the jury. This did not 
affect the consideration of the notes, for they were to be paid 
before the plaintiff could be required to give a title, and no 
fraud is pretended. 

Let the judgment be affirmed. 
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HOLMES v. BULLOCK. 


1, H.G. H. was indebted to J. M. B. who assigned his account to J. A. B. to whom, 
as assignee, the debtor executed his note for the amount—afterwards H. G. H. 
paid some notes previously made by J. M. B. as principal and himself as surety : 
Held, that these payments did not constitute a set offin an action on the note at 
the suit of J. A. B. 


Warr of Error to the Circuit Court of Autauga. 


The defendant in error declared against the plaintiff in as- 
sumpsit, on a promissory note of the following tenor: 

“One day after date I: promise to pay James A. Bullock, as- 
signee of Joseph M. Bullock, or bearer, fifty-one dollars and 
fifty-four cents, with interest from the first day of January last, 


for value received. February 20th, 1841. 
H. G. Hoimes.”’ 

The cause was tried on the pleas of non assumpsit, payment, 
set-off, fraud, and want of consideration. On the trial a bill of 
exceptions was sealed by the presiding Judge, at the instance 
of the defendant. By the bill it is shown that the defendant 
introduced a witness who was the agent of the plaintiff in set- 
tling the claims of Joseph M. Bullock, which the plaintiff held 
as assignee. Witness was present whien the note sued on was 
made—plaintiff was also present; the defendant then ask- 
ed the witness if certain notes then in his, (defendant’s,) pos- 
session, and in which defendant was a surety for Joseph M. 
Bullock were paid, to which the witness replied, he had been 
so informed by Joseph M.—defendant also remarked, he had 
heard they were paid. The note sued on was given in liqui- 
dation of a debt due by defendant to Joseph M. 

The defendant then proposed to prove the hand-writing of 
Joseph M. to the notes produced by him, their payment by him 
as his surety, since the note declared on was made, and to read 
them to the jury as a set-off—but on plaintiff ’s objection, this 
evidence was rejected. A verdict was found for the plaintiff 








for the amount of the note and interest, and judgment was 
thereupon rendered. 


Pors, for the plaintiff in error. 
Exmore, for the defendant. 


COLLIER, C. J.—Although the consideration of the note 
which the plaintiff is seeking to recover was an indebtedness 
to Joseph M. Bullock, yet by making the plaintiff the payee, 
he became invested with the legal right to the sum expressed 
on its face. The terms “assignee of Joseph M. Bullock,’ do 
not change the effect of the defendant’s undertaking, but rather 
show under what circumstances he became entitled to the debt. 
It does not appear whether the notes in which defendant was 
a surety were paid before this suit was brought—but even ifit 
did, the payment could not be set off in the present action, for the 
reason that the plaintiff, who is seeking to recover money, does 
not owe the defendant the demand he makes, but it is due from 
another person, who neverhad any legal interest in the note decla- 
redon. Tomake aset-off available, thedefendant mustshow that 
the plaintiff is legally liable to its payment, or else claims as 
assignee, or indorsee, in virtue of our statute, through some per- 
son on whom such a liability rests. In the case before us such 
a pretence cannot be made, nor was it attempted to be shown 
that the proceeds of the defendant’s note, when collected, were 
to be paid to Joseph M. Bullock. 

The bill of exceptions does not show that there was any ef- 
fort at the trial to prove a fraud on the part of the plaintiff in 
taking the note. His silence at the time it was given does not 
lead to such a conclusion, for he may not have been informed 
whether the notes in which defendant was surety had been 

-paid, and consequently could not have answered the question 
which defendant then proposed to the witness. The case then, 
as presented by the bill of exceptions, shows a fair transaction, 
viz: a new promise by the defendant to pay the plaintiff a debt 
which the former owed a third person, and of which the plain- 
tiff was the assignee. In this view the evidence to establish 
the set-off was properly rejected—and the judgment is there- 
fore affirmed. 
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McKENZIE y. JACKSON. 


1. M. & G. being partners dissolved, and M. & A. covenanted with G. on re. 
ceiving the goods and effects of the old firm to discharge its debts, and also to pay 
certain debts which G. owed individually, among which was a debt due J. which 
M. by parol afierwards promised J. to pay him.— Held, that this was an original 
undertaking and not a promise to pay the debt of another within the statute of 
frauds, and that the agreement between M. & A. & G. by which the former 
covenanted to pay the debt to J. is merely the inducement to the promise upon 
which the action is founded. 

2. When a party pleads specially facts which may be given in evidence under the 
general issue which is also pleaded, if the Court should erroneously sustain a des 
murrer to the plea the judgment will not be reversed for that cause as no injury 
is caused thereby. 

3. When M. in consideration of effects placed in his hands by G. promises J. to 
pay him a debt which G. owes him, and by repeated promises induces him to 
delay its collection for several years, having had ample time to ascertain the 
sufficiency of the fund in his hands, he will not afterwards be permitted to re. 
sist a recovery on the ground of the failure of the fund which was the consid- 
eration of the promise. 


Error to the Circuit Court of Tallapoosa. 


This was an action of assumpsit. The first count of the 
- declaration alledged that the defendant and one Gerald being 
partners in tradey dissolved the firm, and that the defendant 
and one Adams received the stock of goods, and all the debts 
and effects of the firm, and covenanted, on the 10th May, 
1838, with him to pay all the debts the firm owed, and also 
certain debts which Gerald owed individually, of all which a 
schedule was annexed, and among which was the debt due 
the plaintiff—and that in consideration of the transfer of the 
stock of goods, &c. by Gerald, the defendant promised the 
plaintiff to pay the debt, &c. 

The second and third counts are substantially the same as 
the first, to which is added the common counts. 

The plaintiff took a judgment by default, which the Court 
set aside, on condition that the defendant should plead to the 
merits of the cause. 

The defendant then offered to demur to the several counts of 
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the declaration which the Court, under the condition upon 
which the judgment by default was set aside, refused to receive, 
and thereupon the defendant pleaded non-assumpsit, set-off 
and payment, upon which issues in fact were taken, and three 
special pleas to which the plaintiff demurred, and which the 
Court sustained, but which need not be here described, as they 
are set out in the opinion of the Court. 

The plaintiff proved and read in evidence the agreement be- 
tween the defendant and Adams and Gerald, by which the for- 
mer covenanted with the latter to pay the debt now sued for, 
dated 10th May, 1838—also the following letter from the de- 
fendant to the plaintiff: 








Tallassee, 21 January, 1842. 
Dear Sir—Yours of the 12th instant is just received and con- 
tents noticed. The information which you received at We- 
tumpka is not correct. I have not sold a bag of my present 
crop of cotton. I did sell, in November last, a few bags of my 
last year’s crop. Ihave not got all my present crop prepared 
for market. So soon asI can get hold of money I will pay 
you all or part of the claim which you have, after deducting 
the discounts which I have against it. Of this you may rest 
assured, there is no man more willing and anxious than I am 
to pay hisdebts. I am using every industry to pay mine, and 
I am in hope it will not be long before I can say I owe no man, 
Be pleased to extend a little more indulgence to me, and as 
soon as I can I will attend to this matter. 
Respectfully, yours, 
Joun McKenzie. 
Gen. C. M. Jackson. 
It was also proved that the defendant owed the plaintiff re 
. other debt than the one sued for—that he repeatedly promised 
verbally, to pay it, and requested the plaintiff and his relations 
to deal in his store on that account—which they did. That 
suit was delayed one term on his promise to settle, and that he 
never refused to pay the debt until about six weeks before the 
trial of the cause, when, in a conversation with the plaintiff, 
he objected to paying, alledging that he had been injured by 
Gerald to the amount of $1700, by off-sets and discounts made 
by persons owing the notes and accounts received from Gerald. 
It was also proved that the effects received by the defendant 
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‘and Adams exceeded by ten thousand dollars the amount they 
were bound to pay—which being all the evidence, the defen- 
dant demurred thereto, and the plaintiff joining in the demur- 
er the court rendered judgment for the plaintiffs from which 
the defendent prosecutes this writ and assigns for error : 

1. Rejecting the demurrer to the special counts of the decla- 
ration. 

2. Sustaining the demurrer to the first, fourth and fifth 
pleas. 

3. The judgment on the demurrer to the evidence. 





Crass & Cocuray, for plaintiff in error. 


GoLprawaireE, contra, cited 3 Stewart, 185, 172; 4 Cowen 
432; 1 East, 192; 9th Porter, 552. 


ORMOND, J.—Nearly all the questions of law presented 
upon this record depend upon the fact whether the promise 


upon which this action is founded is within the statute of 
frauds or not, and to the solution of that question wé will first 
address ourselves. 

The facts are, that one Pearly S. Gerald and the defendant 
below were partners in trade and agreed upon a dissolution, 
by which the defendant and one Adams became entitled to the 
stock in trade, debts of the firm, &c. and covenanted with Ge- 
rald to discharge the debts of the old firm, and certain individ- 
ual debts of Gerald, of which a schedule is given. Among the 
debts of the latter class is the one sued for, the declaration al- 
ledging a subsequent promise on the part of the defendant to 
the plaintiff, in consideration of the transfer by Gerald of the 
stock of goods, debts, &c. 

Among the many efforts to establish certain rules by which 
to ascertain whether a promise to pay the debt of another was 
within the statute of frauds, it has been frequently considered 
that the fact that the original debtor still remained liable wasa 
certain criterion. A multitude of causes might be cited in sup- 
port of this position ; it is only necessary to refer to the cases 
of Anderson v. Hayman, | H. B. 120; Matson v. Wharam, 2 
D. and E. 80, and Jackson v. Rayner, 12th John. 291, to show 
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the supposed universal application of this principle. The rule 
however must, in its application, be confined to those cases 
‘where the promise of the party sought to be charged is made 
at the same time with the promise of the party held liable. As, 
if A.should say to b. let C. have goods and I will pay for them, 
if the goods are furnished and C. is held responsible to the ven- 
dor, the promise of A. is collateral and within the statute. 
The case of Rhodes v. Leeds, (3 Stew, and Por. 212,] is ex- 
pressly in point, to show that in such a case, if the credit is giv- 
en to A. and C. is not trusted or looked to for payment, the 
promise is not within the statute, and the books are full of sim- 
ilar cases. 

Where the promise to pay the debt of another then subsist- 
ing, arises out of some new consideration of benefit to the pro- 
missor or harm to the promissee, it is not within the statute, 
This is the third class of Chancellor Kent, in his analysis of 
the statute in the case of Leopard v. Vrede..burgh, [Sth John. 
39,] which he holds to be without the statute. Upon this prinei- 
ple was decided the cases of Williams v. Leiper, 3d Burrows, 
1886; Gald & Sill v. Philips, 10th Join. 412; Slingerland v. 
Morse, 7 ib. 463; and Read v. Nas), i « Jilson,305. The same 
principle is affirmed by this Court in Tompkins v. Smith, 3 
Stew. and Porter, 54. In Farley v. Cleveland, |4th Cowen, 
432,]the facts were that one Moore owed Farley a sum of mo- 
ney for which he held his noic, and upon Moore delivering to 
Cleveland hay of sufficient value to discharge the note he 
promised Moore to pay the amount to Farley, and some time 
afterwards, by parol, promised Farley to pay itto him. The 
Court held it not to be a case within the statute. : 

The last case is almost identical with thé one under conside- 
ration. Here Adams and McKenzie promised Gerald to pay 
‘the debt which the latter owed to Jackson, in consideration of 
receiving the effects of the former firm, which are transferred 
to them, and subsequently McKenzie, by parol promises Jack- 
son to pay him, and solicits indulgence. If Gerald, instead of 
transferring merchandize and debts on other persons, had 
handed over to McKenzie the amount in money, with di- 
rections to pay it to Jackson, it cannot be doubted that the per- 
son receiving if would be liable on his promise to him, and yet 
there can be no differeuce in principle between the two cases. 

30 
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The cases of Neilson v. Blight, 1 Johnson’s Cases, 205, of Hale 
v. Marston, 17th Mass. 575, and of Hitchcock v. Lukins & 
Son, Sth Porter, 333, are express to this point and decisive of 
the case in this aspect. We are quite clear in the opinion that 
the statute of frauds interposes no bar to a recovery. 

The three first counts of the declaration set out the agree- 
ment entered into between Gerald and the defendant, and aver 
that in consideration of the agreement so entered into, and of 
the transfer of the effects of the firm of McKenzie & Gerald, 
the defendant undertook and promised the plaintiff to pay the 
amount due to him from Gerald. ‘here isa slight variance 
in the counts, but this is the substance of all, to which is added 
the common counts. To each of the counts of the declaration 
the defendant demurred, but the Court refused to permit the 
demurrers to be filed, upon the ground that a judgment by de- 
fault taken by the plaintiff, had been set aside on condition 
that the defendant should try the cause upon its merits and 
abandon all dilatory pleas. 

As, in this State, all demurrers are by statute to have only 
the effect of general demurrers, it may well be doubted wheth- 
er a general demurrer, which reaches only matter of substance 
can be considered a dilatory plea. It is, however, unnecessa- 
ry to consider this matter further, because we are clearly of 
opinion that all the counts of the declaration are substantially 
good and disclose a suflicient cause of action,and no injury was 
done by the judgment of the Court refusing to receive the de- 
murrers as they must have been overruled if received. 

The agreement entered into by the defendant and Gerald, 
by which the former agreed with the latter to pay the debt 
now sued for, is merely recited as the inducement to the 
promise made-to the plaintiff and not as the foundation or 
ground of the action, which is ‘he promise made upon the con- 
sideration recited in the agreement. This precise point was 
determined in the case of Hitchcock v. Lukins, [Sth Porter, 
$33,] and also in Baird & Briggs v. Blaigrove, [1 Wash. 170,] 
and upon the ground that.the instrument under seal was only 
stated as inducement to that which forms the real groand of 
the consideration. [See also Arnold v. Hickman, 6th Mun. 
15.] It may be true that the plaintiff can maintain no action 
on the agreement between the defendant and Gerald, as he is 
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no party to it, but it by no means follows that he may not de- 
rive a benefit from it. 

We proceed to the consideration of the pleas to which the 
plaintiff ’s demurrer was sustained. The third plea sets out the 
contract and pleads the statute of frauds. Independent of all 
other objections to this plea, it is a sufficient answer to it that 
jt has been shown that the promise of the defendant is not 
within the statute of frauds. 

The fourth plea recites the agreement between McKenzie 
and Gerald, and insists that thereby a liability was created in 
favor of Gerald and not in favor of the plaintiff. The obvious 
answer to this plea is that it consists not of fact but of matter 
of law and does not answer the declaration, which is founded 
not on the agreement between McKenzie and Adams with 
Gerald, but upon the promise of the former to the plaintiff. 

The substance of the 5th plea is that the notes and accounts 
transferred by Gerald had been reduced by off-sets against Ge- 
rald and by payments to him previous to the transfer, to about 
the sum of three thousand dollars, that Gerald represented the 
notes ana accounts, at the time the {agreement was entered in- 
to as due and unpaid, that the defendant and Adams had fully 
accounted with Gerald, by paying all the other demands which 
they agreed to pay, and that therefore the consideration has 
failed. 

We do not consider it necessary to examine into the legal 
sufficiency of this plea, because the parties went before the ju- 
ry upon several issues in fact, among which was the plea of 
non assumpsit, under which plea all the evidence would have 
been admissible which could have been received under this 
special plea, if an issue to the jury had been takenon it. And 
in point of fact the statements of the defendant as to the defi- 

ciency of the funds received by virtue of the agreement with 

Gerald, occasioned by off-sets against and payments to the lat- 
ter before the agreement was entered into, were given in evi- 
dence. No injury thererefore has accrued to the defendant by 
the judgment of the Court if wrong. 

We proceed to consider finally the propriety of the judgment 
of the Court on the demurrer to the evidence. 

Leaving out of view, as it is somewhat ambiguous, the let- 

* ter of the defendant to the plaintiff, promising to pay the debt 
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and asking indulgence, the proof was that after the defendent ° 
and Adams made the agreement with Gerald, they continued 
‘the business in. Montgomery, and. the defendant assured the 
witness that the claim due the plaintiff should be paid to him, 
pursuant to the agreement entered into with Gerald, and re- 
quested the plaintiff and his relations to deal in the store, on 
account of the claim, which they did. That the claim was 
placed in the hands of a lawyer for collection, and suit delayed 
one term upon the promise of the defendant to settle it, which 
promises were repeatedly made, and the justice of the claim 
never denied by the defendant until about six weeks before 
the trial of the cause, when, in a conversation with the plaintiff 
the defendant objected to paying the debt, alledging he had 
been injured by Gerald some seventeen hundred dollars, by 
reason of of]-sets and discounts made to the claims in his hands 
against Gerald. It was also proved that at the time of the 
transfer of the goods and choses in action to McKenzie and 
. Adams, it was estimated that the effects transferred exceeded 
the debts which McKenzie and Adams agreed to pay about 
ten thousand dollars. 

The promise by the defendant to pay the plaintiff the amount 
of the debt due originally from Gerald to the plaintiff is clearly 
established and the only question which could possibly arise, 
is the fact which appears to have been received in evidence 
from the statement of the defendant that there was a deficien- 
cy in the assets received from Gerald, which constituted the 
consideration of the promise to the plaintiff. However valid 
such an objection might be if seasonably urged, in cannot avail 
under the circumstances of this case. The repeated promises 
of the defendant, made with the opportunity of full knowledge 
of all the facts are obligatory upon him. It might, and in all 
probability would, operate most injuriously upon the plaintiff, 
if, after having been lulled into a false security, for so many 
years, by the repeated promises of the defendant, and the de- 
lays in the collection of the debt consequent thereon, he should 
now be permitted to alledge a failure of the fund from which 
the payment was to be made—the objection comes too late. 

We are therefore of opinion that the judgment of the Court 

‘below on the dumurrer to the evidence is correct, and there be- 
ing no error in the judgment of the Court it is affirmed. 
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1. It is not a sufficient cause to suppress a deposition that the certificate of the 
commissioner omits to show that it was taken within the hours named in the 
commission—reciting that pursuant to the commission the witness was caused 
to come before the commissioner on the day named in the commission. 


Wair of Error to the Circuit Court of Mobile county. 


The defendant in the Court below objected to the reading of 
the deposition of a witness, because the certificate of the com- 
missioner omitted to state the hours between which the com- 4 
mission was executed. The commission directed the witness 
to be examined at the office of the commissioner, in the town 
of Huntsville, on the 15th day of October, between the hours 
of 9 A. M.and4 P.M. The certificate of the commissioner 
recited that, pursuant to the annexed commission, he had 
caused the witness to come before him at his office,in the town 
of Huntsville, on the 15th day of October ; but it is entirely si- 
lent with respect to the hour when the examination commen- 
ced or concluded. The deposition was admitted, and the de- 
fendant excepted. 


CampPsELt, for the plaintiff in error cited 3 East, 446; Bell 
v. Morrison, 1 Peters, 351; Campbell v. Woodcock, 2 Ala. 
Rep. 41; Ulmer v. Austil, 9 Porter, 157; Kean v. Newall, 1 
Missouri Dec. 751. 


STEWART, contra. 


GOLDTHWAITE, J.—It may be conceded that when a de- 
position is sought to be used in evidence, it is necessary for the 
party offering it to show a strict compliance with the statutes ; 
but we think this concession does not authorize so strict a 
scrutiny as ,s asked for in the present case. Here the commis- 
sioner is required to examine the witness between the hours of 
nine and four of a particular day, and his certificate shows 
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that, pursuant to the commission, the examination was had on 
that day. We are at a loss to see how the execution could be 
‘pursuant to the authority, unless it was within those hours, 
and we are not authorized to falsify what is stated, by the 
omission to state something more. 

Our conclusion is that the certificate shows an examination 
pursuant to the commission, and it would be a very strained 
construction to infer that the witness was examined at a time 
not warranted. 

Doubtless it would be competent, on the motion to suppress 
the deposition, for a party to show that he attended at the 
hours named, and that no examination was then had—but in 
the present case there is nothing to relieve the motion from its 
appearance of undue technicality, and it was propeily re- 
fused. 

Let the judgment be affirmed. 


CROFT v. TOPP. 


1. To recover upon a decree rendered in a sister State in favor of infant wards, 
who there sued by their guardian, an action should be prosecuted in this State 
in the name of the wards as legal plaintiffs, and not by the guardian, merely de- 
scribing himself as such on the record. 


Wrair of Error to the Circuit Court of Greene. 


This was an action of debt on the exemplification of a de- 
cree of the Court of Chancery, holden in the county of Giles in 
the State of Tennessee. The decree recited in the declaration 
is in favor of the plaintiff, as guardian of Virginia Meredith 
and Mary Meredith. To the declaration the defendant de- 
murred, and his demurrer was overruled—thereupon he plead- 
ed nul tiel record, and issue being taken thereon the cause 
was submitted to the Court for trial. To sustain the issue on 
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his part, the plaintiff dHered the exemplification of the record 
of a decree in a Chancery suit rendered in the Court above re- 
ferred to. From this transcript it appears that the bill was fil- 
ed in the name of Virginia Meredith and Mary Meredith, by 
their guardian, Dickson C. Topp, and that the decree is in fa- 
vor of the complainant. The defendant objected to the exem- 
plification as evidence because it did not show a decree in fa- 
vor of the plaintiff, as alledged in his declaration, and was 
therefore insufficient to charge the defendant—but his objec- 
tion was overruled and the transcript adjudged sufficient. 


Jones, with whom was Murpny, for the plaintiffin error. 
J. B. Cuarxe, for the defendant. 


COLLIER, C. J.—The action upon the exemplification 
should certainly be prosecuted in the name of the parties in 
whose favor the decree was rendered; for it is a debt due them 
as much as if the defendant had obliged himself to pay them 
eo nomine, a certain sum of money. It is well settled that the 
party in whom the legal right is vested, must sue at law, and 
this although what may be recovered will go into the hands of 
another person. Thus in McLeod v. Mason, [5 Porter’s Rep. 
223,] where one guardian had resigned and another been ap- 
pointed in his stead, upon a settlement with the Orphans’ Court 
of the accounts of the former, it was held that the decree for what 
was ascertained to be due to the wards,should be in their favor, 
and not in favor of their guardian (the successor)assuch, Soin 
Sutherland v. Goff, [ 1b. 508,]it was determined where the matter 
lies in action, the snit must be in the name of the ward. + [See 
also 6 Porter’s Rep. 9; 2 Ala. Rep. 406.] These cases are 

. decisive to show that for the recovery of a debt due to infants, 
who are in wardship, the action must be sued in their name by 
their guardian, and not in the name of the guardian, although 
he may describe himself as such on the record. This being 
the law, it will follow, that to let in the exemplification as 
proof, the suit should have been brought in the name of the 
plaintiff’s wards, and not in his own name. 

In determining the law to be otherwise, the Circuit Court 
erred—its judgment is consequently reversed and the cause re- 
manded, if the defendant in error desire it. 
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OLIVER v. LOFTIN. 


1. Any action of the County Court upon a road asa public road as by taking an or- 
der in reference to it, is prima facie evidence that itis a public road established 


by law. 

2. Ifa change is made in a public road, and acquiesced in by the public, an over. 
seer of the road would not be authorized to abate it as a nuisance. But when 
the change is recent, and not justified for the purpose of making it more straight, 
or more convenient for the public, any one may abate it asa nuisauee, and it 
would be the duty of the overseer of the road to remove the obstruction. 


Error to the Circuit Court of Montgomery. 


This was an action of trespass guare clausum fregit, by the 
plaintiff against the defendant in error. The defence was that 
the supposed trespass was committed by the defendant, as an 
overseer of the road, removing a fence which the plaintiff had 
placed across it a short time previously. 

The defendant, to prove that the road was established as a 
public highway, introduced as evidence a transcript of the 
record, certified by the Clerk of the County Court of Montgo- 
mery as follows: 


State of Alabama—Montgomery county: 

Commissioners Court of Roads and Revenue, held for the 
county aforesaid, at the Court House, in the town of Montgo- 
mery, on the third Monday of February, 1831— Present, Nim- 
rod E. Benson, Judge, and William Wright, Redick Jones, 
Absalom Evans, and Wade Allen, Commissioners : 

Ordered, by the Court, that the road leading from Judkin’s 
ferry to Crommelin’s ferry, be and the same is, declared to be 
a public highway, as the jury of review has laid out and mark- 
ed the same, and to be of the third grade. 

The Clerk of the County Court was also introduced and 
proved that this was all which remained of record of said road, 
that he knew of no papers connected with this road, and did 
not think there were any, but could not say that he had dili- 
gently examined for such. 
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To the introduction of the record the plaintiff objected, be- 
cause it was not shown by the records that commissioners had 
been appointed to lay out the road, or that they had done it, 
or had made a report indicating the route, &c., which objec- 
tion the Court overruled. 

The defendant then offered to prove by a witness that he 
was one of the jury who laid out and viewed the road—that 
he had been served with a paper purporting to emanate from 
the County Court, authorizing him and others to review the 
route for the said road, but what had become of the paper he 
could not say—that at the time the road was reviewed and lo- 
cated, the land on which the trespass is alledged to have been 
committed belonged to one Weaver, upon which was a field 
through which the road was indicated to run, but that the over- 
seer who opened it, diverted the road to the left, so as to run 
outside of and along the fence, where it remained some time 
and until the owner again removed his line of fence still more 
to the left and across the road as opened. Under which 
condition of things the plaintiff became the owner, a way hav- 
ing been opened by travellers or otherwise around and along 
the fence on the outside, which continued to be travelled for 
several years. That a few days previous to the working on 
the road the plaintiff had removed the fence still more to the 
left, and thrown it across the road so formed, the pulling down 
of which was the trespass complained of. 

This testimony was objected to by the plaintiff, because it 
was not shown that the jury acted under an order >f Court, or 
had made #report which was accepted by the Court, but the 
Court overruled the objection. 

The counsel for the plaintiff moved the Court to instruct the 
jury that if they believed the defendant had committed a tres- 
pass as alledged on the land of the plaintiff where there was 
not a public road lawfully established by the Commissioners 
Court of Montgomery county that the plaintiff was entitled to 
recover. 

This instruction the Court refused, and charged the jury that 
if the road had been laid out to run through the field and had 
been opened by the overseer to the left of tlie fence and acqui- 
esced in by the owner, and he had then moved his fence across 
31 
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the road and one had again been orened by travellers, or oth- 
erwise, around the fence so moved and remained for several ~ 
years as the travelled road, aud the plaintiff had then recently 
thrown his fence across it, the overseer was justified in taking 
down the fence to open the road—to all which the plaintiff ex- 
cepted, and now assigus as error. 


Pryor, for plaintiff in error. 
Harpzis, contra. 


ORMOND, J.—The motion for instructions to the jury ap- 
pears to be founded on the assumption that no road can be le- 
gally established unless the order appointing commissioners to 
review the ruad, the report made by them indicating its route, 
and the final order establishing it were of record in the County 
Court. 

It is not necessary now to determine whether, when a road 
has been established by the Commissioners Court from one 
point to another, the route of the road through the intermedi- 
ate space, would not be sufficiently shown by proof of where 
the road actually ran, its wser by the public, and the acquies- 
ence in such use by the owners of the land lying in its route, 
because, in our opinion, the act of 23d December, 1836, [ Meek’s 
Sup. 510,] was intended to foreclose this inquiry, and to sup- 
ply the precise difficulty supposed to exist in this case. 

The first section declares, “that any order of the Commis- 
sioners’ Court, by whicha road is recognized as a public road 
shall in allcases be prima facie evidence of that fatt ;” that is 
that such road has been established as a public road according 
to law. 

The design of such law was clearly to legalize such roads as 
had been established by the Commissioners’ Court in an infor- 
mal manner, or where the evidence of such establishment could 
not be produced. Therefore any action of the Court upon the 
road, as a public road, by making an order in reference to it, 
is made prima facie evidence that it isa public road, establish- 
ed by law. In this case the road wasestablished by the Coun- 
ty Court, and parol testimony is certainly admissible to prove 
its location, by shewing where it actually ran. 

The charge given is unexceptionable. The act just referred 
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to, section five, authorizes any one to change the route of the 
road “to straiten it through enclosures or to make it more con- 
venient to the public;’’ from this license it will follow, that if 
a change is made by any one in the route of the road, and ac- 
quiesced in by the public, as appears to have been the fact in 
this case as regards the first alteration, the overseer of the road 
could not abate it as a nuisance. But when the change was 
recent, and not justified for the purpose of straitening the road 
or making it more convenient for the public, any one might 
abate it as a nuisance, and it was the duty of the overseer of 
of the road to remove such obstruction, and restore the road to 
its proper condition. 
Let the judgment be affirmed. 





HERNDON v. FORNEY et at. 


1, The vlaintiff who sues on a penal bond may frame his declaration on the pena 
part of the bond, without assigning breaches, and sucha declaration is not bad 
when a condition is shewn on oyer. The proper course tou compel an assign- 
ment of breaches, is to plead performance, or such other plea as will show a 
continuance of the condition. 

2. The defendant in an attachment may have his action on the attatchment bond 
without having ascertained his damages by a direct action on the case against 
the. plaintiff in the attachment. 


* Warr of Error to the Circuit Court of St. Clair county. 


Action of debt on bond. The declaration consists of a sin- 
gle count for the penalty. The defendant craved oyer of the 
bond and its condition, which being given, it appears to be an 
attachment bond with the condition to be void if the plaintiff 
in the attachment should prosecute his suit to effect and 
pay and satisfy the defendant all such costs and damages as 
he might sustain by the wrongful or vexatious’ suing out of 
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the attachment. The defendants then demurred to the decla- 
ration, and the Court sustained the demurrer. 

The plaintiff brings his writ of error to reverse this judg- 
ment. 


Cuaritron and WALKER, for the plaintiff in error, insisted that 
the demurrer was premature, if no other question was intend- 
ed to be raised thau that which relates to the plaintiff’s right 
to sue without having first determined the liability of the plain- 
tiff in the attachment. [Davis v. Dickson, 2 Stewart, 370; 
Meakings et al v. Ochiltree, 5 Porter, 395; 9 John. 507; 1 
Wash. 367; 1 Munf. 501.] 

In point of fact, however, the judgment of the Circuit Court 
was given upon the supposition that it was essential to show 
an ascertainment of the damages sustained, through the medi- 
um of a recovery in an action on the case against the plaintiff 
in the attachment. 

This course of proceeding is considered to be uunecessary, 
as there is no sufficient reason why the recovery may not be 
had by suit on the bond in the first instance. Such a practice 
seems warranted by the statute, [ Meek’s Sup. 7, §1, 5,] and by 
decisions in analagous cases. [Ball v. Garden, 21 Wend. 270; 
Governor v. White, 4 S. and P. 441; Thompson v. Searcy, 6 
Porter, 393.] 


Moors, contra, contended the judgment on the demurrer 
was proper, because no action can be maintained on the bond 
until the amount of damages is ascertained ; until then there is 
no way in which the condition can be complied with. The 
right to maintain any action is dependent on a previous act 
to be done by the plaintiff. , 

It is doubtless true that the usual mode is to declare for the 
penalty of the bond, and thus put the defendant to his plea of 
performance, but there may be cases in which another plea 
than performance would be proper: as in the case of a bond 
conditioned to pay a sum of money after ten day’s notice, from 
the obligee. Is it not apparent that as soon as this condition 
is shown on oyer, no cause of action appears until the notice is 
averred? If then, this illustration furnishes an exception to 
the general rule, it seems to involve the same principle as this 
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case,if it is necessary to ascertain the damages by a suit against 
the plaintiff in the attachment. 

That this is necessary will appear by a careful collation of 
the several statutes prescribing the form and condition of 
bonds. [Aikin’s Digest, 37, §3; ib. 38, §6; Meek’s Sup. 
7, §1, 5.] 


GOLDTHWAITE, J.—1. The demurrer in this case was 
prematurely taken, because when the condition of the bond 
was set out on oyer, it showed a strict conformity with the sta- 
tute, therefore the declaration for the penalty was proper, un- 
less it was incumbent on the plaintiff in the first instance, to 
show some specific breach of the condition. 

This is believed to be unnecessary, as the most approved 
authorities state the rule to be, that it is the privilege of the 
plaintiff, either to suggest breaches on the roll, or to declare 
for the penalty, and assign them in his replication to the plea 
of performance. [1 Wm/’s. Saund. 51.] Such also is the es- 
tablished practice in. this Court. [Davis v. Dickson. 2 Stew. 
370. ] 

Although the plea of performance is said to be the proper 
one to compel the plaintiff to assign the specific breaches on 
which he seeks a recovery, this must be considered merely as 
an illustration of the mode of pleading, as it will readily occur 
to any one that in those cases where the condition of the bond 
is to omit the doing of any act, the allegation of the omission 
will be equivalent to the assertion of a performance of the con- 
dition in other cases. So likewise if the forfeiture of the con- 
dition is to depend upon doing some act after notice from the 
obligee, as in the case of a condition to pay a sum of money 
- upon notice, an averment in the plea that the notice “was not 
~ given, will be equivalent to the usual averment of general per- 
formance in other cases. 

The theory upon which the practice depends is, that the 
obligor, by the penal part of the bond, admits a debt presently 
due, and therefore it rests with him to show the continuance of 
the condition, upon which alone the penalty is deferred. And 
this applies equally to the cases of all bonds with negative or 
affirmative conditions. 

This conclusion is sufficient to show that the judgment on 
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the demurrer is erroueous, because, when it was made, there 
had been no attempt to set out any breach of the condition, 
aud therefore there was nothing before the Court but the bond, 
and its coudition, both of which, as before observed, are in ac- 
cordance with the statute. But as the question with respect to 
the right of the plaintiff to maintain the action on the bond, 
without first ascertaining his damages by an action on the case 
against the plaiutiff in the attachment, has been fully argued, 
and as it must necessarily arise when the case is again tried, 
we shall proceed to express our opinion on that aspect of the 
case. 

2. When the attachment law was revised in 1833,the whole 
was consolidated in one act, and in its third section the condi- 
tion of the bond required to be given is prescribed. In the 
sixth section of the same a form is given of an attachment bond 
which sets out a condition materially different from that re- 
quired by the previous section. It is the form of the bond set 
out which not only countenances the view of the defendants 
in this case, but actually provides as a part of the condition 
that the bond is only to become forfeit on the failure to pay 
such damages as shall be recovered against the plaintiff in the 
attachment in a suit to be brought after the determination of 
the attachment suit. Under ordinary circumstances there can 
be no doubt but the rules of construction would require the 
sixth section to be considered merely asa legislative exposi- 
tion of the third; but in point of fact, these two sections were 
compiled from different statutes, previously in force, and under 
which different bonds and other proceedings were required. 
[See Laws of Ala. 11, 18.] 

It migtt have been proper, if this enactment had remained 
unchanged, to have pursued the ordinary rules of construction, 
but the act of 1835 declares that no person shall sue out an at- 
tachment without entering into the bond prescribed by the 
third section of the act of 1833; and the latter act also directs 
that the surety shall be liable to all the liabilities of the princi- 
pal in the bond. The effect of the act of 1835 upon that of 
1833, was considered by us, in the case of Alford v. Johnson, 
[9 Porter, 320,] as not repealing the sixth section which gives 
the form of the bond. The subsequent act of 1837, modifies 
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the existing laws with respect to attachments in several im- 
portant particulars, and was considered by us in Lowe v. Der- 
rick, [9 Porter, 415,] as repealing the 6th section of the act of 
1833. This act also prevents the defeudaut in the attachment 
from disputing the grounds of suing out the attachment, and 
expressly gives him the right to sue the plaintiff for wrongful- 
ly or vexatiously using this process, and this before the attach- 
ment is determined. [Meek’s Sup. 8, §5.] 

It will be seen that the act of 1835 makes the liability of the 
surety of the bond the same as that of the principal. If this 
language was intended to be applied io the bond iiself, or any 
remedy on that,it is without any seusible meaning, for we can- 
not perceive how there could exist a distinction between dif- 
ferent obligors, bound by the same bond. We are inclined to 
belive that the intention of this act, though imperfectly expres- 
sed, was to make the surety liable on his bond to the same ex- 
tent, not exceeding the penalty of the bond, as the principal 
was to an action on the case. However this may be, we are 
clear that the Legislature intended to relieve the statute book 
from the influence of the sixth section of the a¢t of 133, and 
consequently to destroy its effect in construing the condition 
of the bond required to be eutered into by the third section. 

In addition to this, the incouveniences which, in mauy cases 
must result from requiring a suit against the plaintiff in the at- 
tachment to ascertain the damages before allowing a suit on 
the bond, would, in effect,be a denial of justice. Attachments 
may be, and frequently are, sued out by non residents and 
transient persons, whom it would be difficult and frequently 
impracticable to pursue to the places of their residence. It 
may be presumed too, that the inducements are greater to such 
persons to sue out this process than they are to thase who are 
settled among us, and that it would be more frequently abused 
than if they were directly responsible to suits within the State, 
These considerations induce us to think that the Legisla- 
ture intended to give the remedy on the bond in the first in- 
stance. Indeed, when all the objections against such a prac- 
tice are fully examined, they are more technical than real, and 
it is just as easy to declare fora breach of the condition as it is 
in an action on the case for a wrongful prosecution. We for- 
bear to express any opinion as to the precise manner in which 
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breaches might properly be assigned, as no quesiion of that na- 


ture is before us. 
For the reasons we have before stated, the judgment of the 


Circuit Court must be reversed and remanded. 








SHIELDS er at v. ALSTON. 


l. The statute is explicit in requiring the next of kin to be informed of an applica- 
tion for the probate of the will of a deceased relative, and only allows it to be 
heard an@’determined without notice, where there is no kindred resident in the 
State : and a revising Court will not intend that the next of kin are non-residents, 
in the absence of any statement or proof to that effect in the record. 

2. The recital in the record in respect to the admission of a will to probate, that 
** due and proper notice was given to the next of kin of the testator,” will not 
authorize the conclusion that one of the next of kin then in his minority, had 
been legally notified, or waived notice—there being no notice in the record, and 
he being incompetent to dispense with it. 

3. Where a paper is propounded for probate as a will, and the parties interested in 
defeating it, produce a testamentary paper ofa later date, it is the duty of the 
Orphans’ Court, under the statute of this State, mero motu to cause proceedings 
to be instituted for the purpose of trying the validity of the latter, and determin- 
ing whether it shall operate as the testator’s will. And the Court cannot assume 
that the first paper has never been revoked, because the second has not been 
formally offered for probate. 


On the 10th May, 1841, the defendant in error propounded 
for probate; to the Orphans’ Court of Marengo, a paper pur- 
porting to be the last will and testament of Polly Glover, late 
of that county deceased, of which he was appointed executor. 
Thereupon citations were issued to John O. Glover, Benjamin 
G. Shields and Benjamin Glover—the former was returned 
“executed,” and the two latter returned “not found.” On 
the 24th of May, citations were again directed to issue for 
Shields and B. Glover, which were regularly served—at the 
same time Leroy W. King was appointed a guardian ad litem 
for certain infant children of J. O. and B. Glover, (mentioned 
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by naine,) who were interested in the establishment of the will, 
and a citation directed to issue to him. In the record there is 
a waiver of service of citation by Nicholas W. Hobson, one of 
the legatees, as a guardian of his children and in right of his 
wife. 

BL. G. Shields and B. Glover appeared to contest the validity 
of the will sought to be admitted to probate; and thereupon an 
issue was subinitted to a jury, who, by their verdict, declared 
that the paper propounded is the last will and testament of 
Polly Glover, deceased; and thereupon an order or decree was 
rendered that letters testamentary issue to the defendant in er- 
ror, as executor, upon giving bond and taking the oath as pre- 
scribed by law. ‘The entry recites that due and proper notice 
was given to the next of kin of Polly Glover,deceased, and the 
cause was regularly befure the Court, &c. 

On the day of trial, but before the same was entered upon, 
the contestants, by their agent, made an affidavit, setting forth 
with particularity, that they could prove by two absent wit- 
nesses, (whose names are mentioned,) that Mrs. Glover made 
another and a later will than that sought to be established. It 
was admitted by the defendant in error, that the absent wit- 
nesses would testify to the facts stated in the affidavit for the 
contestants, and the same was allowed to be read to the jury, 
instead of submitting to a continuance in order to obtain their 
personal attendance. Shields, in order to contest the paper of- 
fered for probate, proposed an issue in three distinct forms: 

1. He denied that it was the last will and testament of Mrs. 
Glover. 

2. He averred that since the time when the writing in ques- 
tion purports to have been executed, Mrs. Glover made and 
. published and declared her last will and testament,and thereby 
revoked and annulled all other and former wills and testaments 
by her made, &c 

3. He insists that the paper ought not to be admitted to pro- 
bate, because he says that on the 22d April, 1841, Polly Glo- 
ver made and executed a certain instrument in writing,in sub- 
stance as follows: 

[Here follows the copy of a testamentary paper, purporting 
to be made by Mrs. Glover, disposing of all her property and 
revoking all former wills. ] 

32 





et aempeneee-dinenan ian 


ALABAMA. 





Shieids et al v. Alston. 


«Th-s writing is not sigued by Mrs. G. in consequence of her 
inability to write her name, but she gave to it her sanction and 
assent in the presence of four persons, who attest the fact by 
subscribing their names as witnesses. 

The Court overruled the issues tendered, on the ground that 
the writing offered by the defendant in error was the only pa- 
per that then was, or ever had been, before the Court, purport- 
ing to be the last will and testament of Polly Glover—and that 
the paper set up by Shields as a will, was not in Court or of- 
fered for probate according to the statute. To which decision 
the contestants excepted, &c. 

The contestants then offered to read to the jury the deposi- 
tions of the subscribing witnesses to the paper set up by Shields 
as the last will of Mrs. Glover, but the defendant in error ob- 
jected to their admission onthe ground that that writing purports 
to be the last will of the testator,and as it had not been offered 
for probate or legal notice given to the next of kin of the de- 
ceased, it was not competent for any person to use it asa mere 
revocation of a former will—but the parties who set it up were 
bound to file it for probate before it could operate as such. 
Thereupon the depositions were excluded, and the contestants 
excepted. 

To revise the order or sentence of the Orphans’ Court, the 
contestants have sued a writ of error to this Court. 


Mannine, with whom was Mr. Lyon, for the plaintiff in 
error. All the parties in interest should have been brought 
before the Orphans’ Court, and its course of proceeding being 
summary, the record should show a compliance with the sta- 
tates under which it acted. [7 Poter’s Rep. 274.] It is not 
enough that the entry recites that “due and proper notice,” 
was given, &c. but it must be shown to whom, and when, it 
was given. [Minor’s Rep. 25.] 

It was irregular to appoint a guardian ad litem for some of 
the infants who are interested, and to summon him without 
notice to the infants themselves. [1 Ala. Rep. N. S. 396.] 

The heirs of John Shields who appear to be interested in 
both the papers set up as wills, should have been brought be- 
fore the Court. 

The evidence offered to sustain the will set up by Shields 
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was competent and should have been received. If that will 
was not regularly offered for probate, it was the duty of the 
Court mero motu to have ordered it to be filed—to continue 
the cause, that the validity of both the papers might be exami- 
ned and complete justice administered. The Orphans’ Court 
proceeds in rem and takes cognizance of every case of testacy 
or intestacy, without waiting for its action to be specially 
sought. [Aik. Dig. 251-2; Wyman et al v. Campbell, 6 Por- 
ter’s Rep. 232.] 

The issues in the form tendered by B. G. Shields, should 
have been received and submitted to the jury. 

It cannot be objected that the paper set up by the contestants 
was invalid as a will of the personalty, whether it may be un- 
der the statute of frauds a will of land,is another question. A 
writing, purporting to be a will of real and personal estate, but 
defectively executed as to the former, is nevertheless good as 
to the latter. [2 Ves. Rep. 655; McGrew v. McGrew, 1S. 
and P. Rep. 30.] And such is the law notwithstanding there 
be a previous will disposing of both the real and personal pro- 
perty. [2 Ves. Rep. 665; Cogbill v.Cogbill, 2 Hen. & Munf. 
Rep. 510.] 


Murprenry and W.G. Jones, for the defendant. Our statutes 
which relate to the contestation of wills are found in Aik. Dig. 
249, 177, 250, 449, 450, and do not require that the record 
should show that all the parties in interest were before the 
Court. It will be presumed, if the reverse do not appear, that 
the proper parties were cited. [McGrew v. McGrew, 1 Stew. 
and P. Rep. 30.] Citation is unnecessary if it appear that the 
parties in interest have had notice. [Aik. Dig. 251,§29.] The 
. recital in the record states that “due and proper notice had 
~ been given to the next of kin,” and also that citations had been 
served on the legatees. 

The paper offered by the contestants.as a will, was attempt- 
ed to be used merely asa revocation of that offered for probate, 
but not being executed in conformity to law, it could not thus 
operate, and was on this ground properly rejected. [Laugh- 
ton v. Atkins, 1 Pick. Rep. 535; Reid et ux v. Borland, 14 
Mass. Rep. 208; Onions v. Tyrer, 1 P. Wm’s Rep. 343; 1 
Wm’s Ex. 81; 3 Starkie’s Ev. 1713, and cases there cited. ] 
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As to the issues tendered by Shields, they were so far as le- 
gal, substantially embraced by the issue that was tried, and 
their rejection, even if an error at all, was entirely harmless, 
and cannot here avail. 

In England wills are proved in common form, or in solemn 
form per testes. In the former no citation to the next of kin 
is necessary—in the latter it is essential. [1 Wm’s Ex. 188.] 
As to the effect of proving when all the next of kin are not ci- 
ted, and how and by what tribunal it may be revolied. [See 
1 Wm’s Ex. 194; ib. 347, 358, 359, 360.] If notice was not 
given to all the proper parties, it may be an error in fact, for 
which probate may be revoked, but the order cant be here re- 
versed. 

The Orphans’ Court should not mero motu proceed in every 
case of testacy or intestacy which may occur in the county, 
but only when applied in the manner prescribed by statute; 
and as the paper set up as the last will was not propounded 
for probate, the Court should not have directed it to be filed, 





that its validity might be examined. 


COLLIER, C. J.—By the eighth section of the act of June, 
1821, it is enacted, that on application for the probate of any 
will, the Clerk of the County Court shall issue a citation, re- 
quiring the sheriff to summon the widow: or next of kin of the 
deceased to appear at some return day in the process named, 
(or appear at the next stated session,) and show if they have 
any thing to alledge against such application, &c., or on satis- 
factory proof that the deceased has no widow or kindred resi- 
dent in the State, the application may be heard and determin- 
ed ; the Court at any stated session may hear and determine 
such application though no citations may have been executed 
or issued, on proof of reasonable notice thereof, or on proof 
that the deceased has no widow or kindred resident in the 
State. 

This enactment is very explicit in its terms in requiring the 
next of kin to be informed of the application for the probate of 
the will of a deceased relative, and only permiis it to be heard 
and determined without notice when there is no kindred resi- 
dent in the State. 

It is inferrable from the record that the testratrix had kin- 
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dred who were not brought before the Court by citation, who in 
the event of its being adjudged, that she died intestate, would be 
entitled to share in the property sheleft. Without attempting par- 
ticularly to designate them all, it may be sufficient to mention 
the father and mother of her deceased grand-son, John J. Shields, 
if living, and if they were dead then William, the son of John 
J. Shields, as one of the next of kin. It does not appear that this 
party resides without the State; and such cannot be intended 
to be the fact in the absence of a statement or proof to that ef- 
fect in the record, so that although the application for the pro- 
bate may have been determined at a “stated session’’ of the 
Céurt, yet the omission to serve him with a citation would be 
fatal to the proceeding. The recital in the order of the Cotirt 
below, that “due and proper notice was given to the next of 
kin of Polly Glover, deceased,” does not warrant the conclu- 
sion that William Shields was duly notified, or waived notice. 
The record contains no citation that was served on him; and 
being in his minority he could not dispense with the legal mode 
of being brought before the Court. ' 

Whether the children of John O. Glover and Ben. Glover, 
should be regarded as of the next of kin to the testatrix, with- 
in the meaning of the act cited, as their parents were more 
nearly related is a question which need not be considered. 
But if they were necessary parties in analogy to the course of 
proceeding in Chancery, it would seem that they should have 
been first served with citation before a guardian ed litem was 
appointed. [Walker etal v. Hallett, 1 Ala. Rep. 379.] 

2. The granting of letters testamentary and of administra- 
tion pertains to the County Court sitting as an Orphans’ Court, 
or Court of Probate. [Act of 1806, Aik. Dig. 248-9.] And 
the Judge of that Court is invested with jurisdiction, within his 
county, either in open Court or in vacation to take the pro- 
bate of wills, grant and repeal letters testamentary and letters 
of administration, &c. [Ib. 251. “If any of said Judges shall 
be informed that any will, whereof he is competent to take the 
probate, is in possession of any person, such Judge may order 
a citation to issue, returnable as in other cases, requiring the 
person so charged, and all others who may have possession of 
such will, to produce the same before him, at or beforeghe re- 
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turn day of such process; and on its being duly certified by 
proof, that any person or persons on whom such process has 
been executed, conceals, or improperly delays to produce such 
will, such Judge may commit him, her or them to jail, to re- 
main in custody until the will shall be produced, and may 
make such other orders as may seem necessary in the case.” 
[ Aik. Dig. 252; see also ib.450.] Further, before issuing let- 
ters testamentary, the Judge shall administer to the executor or 
executrix an oath, as follows, viz: “ You swear that the wri- 
ting which has been admitted to be recorded as the last will of + 
contains the true last will of ———,” &c. [Aikin’s 
Dig. 177.] , 

‘These several statutes clearly show,that the Orphans’ Court 
is authorized to exercise a very extensive jurisdiction over the 
estates of deceased persons; that the Judge thereof may either 
in open Court or vacation, take the probate of wills, and grant 
or repeal letters testamentary. “He may also coerce the pro- 
duction of a will of which he is competent to take the probate. 
This being the case, it would be strange if he could not mero 
motu, subject to judicial action a will which was brought be- 
fore his Court without compulsory process, unless he was ask- 
ed to permit it to be proved. The very object of requiring its 
production, is to ascertain its validity and cause it to be execu- 
ted, if it was the last legal expression of the intentions of the 
deceased. 

When, then, a will is exhibited to the Orphans’ Court bear- 
ing a later date than one which is offered for probate, and con- 
tended to be the last will of the testator, it is the duty of the 
Court to patise and require a contestation of the facts, that it 
may be understandingly determined which should be estab- 
lished. The Court is not obliged to remain quiescent, for it is 
provided by statute, that when the validity of any will shall be 
contested, or doubts may arise as to its validity, or as to any 
fact which, in the opinion of the Judge, it may be necessary to 
have ascertained by the verdict of a jury, before awarding any 
order, judgment or decree, such Judge, at any stated session, 
or on any sitting held.in vacation, may forthwith cause a jury 
to be summoned and empannelled to try such issue, or inquire 
of such facts as, under his direction, shall be submitted to their 
decision. [Aik. Dig. 251.] Besides, although the executor 
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might believe that the will of the earliest date was operative, 
the Judge should not administer to him the oath prescribed by 
statute, until the validity of the last was tried. 

It is not necessary to a decision of the present case to consid- 
er whether the will set up by the plaintiffs in error, operated a 
revocation of the first as it respected the lauds of the testatrix ; 
since it is settled that a will which disposes of the real and per- 
sonal estate may be good as to the personalty, though it is not 
executed so as to pass the realty. [McGrew v. McGrew, 1 
Stew. and P. Rep. 30; see also 2 H. and Mun. Rep. 506; 4 
Ves. Jr. Rep. 200, notes A. and B.; 1 Pick. Rep. 239 ; 4 Whea. 
Rep 91, note; 1 Call’s Rep 479: 1 Kro. Ch. Rep.,147; 2 Ves. 
Jr. 665; Toller’s Ex. 379; 1 Cox’s Ch. Rep. 240; Roberts on 
Frauds, 327, 362 ; 2 Ld. Raym. Rep. 1282; Comyn’s Rep. 453; 
1 Eq. Cases Ab. 408; 1 Roberts on Wills, 151.] Nor is it es- 
sential to a will of personal property, that it should be signed 
or sealed by the testator and attested by subscribing witnesses; 
although it be written by another, if shown to have been ap- 
proved by him, or written agreeably to his instructions, it is 
entirely sufficient. [1 John. Ch. Rep. 153; 1 Call’s Rep. 479; 
1 Dall. 266, 286; 1 Roberts on Wills, 27, 28, 148, 150-1-2-63. 
Toller’s Ex. 3, 14, 58; Comyn’s Rep. 452; 2 Bla. Com. 501-2 
and notg ; 2 Nott and McC. Rep. 531; 1 Merivale’s Rep. 501.] 

We might here close this opinion, but as the defendant in 
error insists that Laughton v. Atkins [1 Pick. Rep. 535,] leads 
to a different conclusion than that we have attained, we will 
give to it a brief consideration. ‘That was an appeal from a 
decree of the Judge of Probate approving an instrument dated 
in 1819, as the last will and testament of Sarah Badger. The 
main ground of appeal was, that in 1821, the testatrix, by an 
instrument duly executed by her, cancelled and revoked the 
writing established as her will. It appeared that the instru- 
ment of 1821, purported to be a disposition of all the real and 
personal estate of the testatrix, and in express words revoked 
all former wills—that it had never been approved asa will, 
but on the contrary upon being offered for probate was adjudg- 
ed null and void, because it was procured by undue influence 
and persuasions, and false representations of tle appellee’s 
conduct. The Court held that the decree against the validity 
of the instrument of 1821 was conclusive ; that being inopera- 
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tive for the primary object, viz: to dispose of property it was 
ineffectual as a revocation, which was a secondary purpos@p 
because it could not be known that the testator intended to re- 
voke the will of 1519 unless that of 1821 was allowed. It was 
admitted that there are cases where a will is inoperative 
from circumstances dehors,it may notwithstanding be set up as 
a revocation ; as where the legatee is incapable of taking. The 
Court thought it competent to prove a will in part and disallow 
it as to the residue ; and that an instrument purporting to bea 
will with a clause of revocation could not be offered in evi- 
dence as a revocation only, without a probate; though it was 
questionable whether a probate is necessary to an instrument 
purporting to be only a revocation. 

It may be conceded that the case cited might be regarded as 
a correct exposition of the law in this State, without at all con- 
flicting with the view. which we have taken. It does not de- 
termine that a Court of Probate would not, where an applica- 
tion is made to establish an instrument as a will, inquire into 
the validity of one of a later date, which is produced to furnish 
a reason why the former should be disallowed; but merely 
that a decision adverse to the latter would prevent it from 
operating as a revocation. We hold, that upon the produc- 
tion of the last instrument, our statutes require that the Court 
should have directed proceedings to be had with the view to 
ascertain whether it was the last will and testament of the tes- 
tatrix. If the case in Pickering maintained a doctrine the op- 
posite of that, which seems to us to result from our legislative 
acts, we should feel indisposed to conform to it, but as it does 
not conflict with our reasoning or conclusion it is unnecessary 
to consider it farther. — 

Other questions of a minor import were made in argument, 
but we deein it unnecessary to consider them—and have mere- 
ly to add that the order or decree of the Orphans’ Court is re- 
versed and the cause remanded. 
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BOUGHTON vy. SPEAR & PATTISON. 


1. The sheriff returned on the writ “not executed, by order of the attorney,”— 
Held, that proof that the defendant accepted service of the writ, was sufficient 
evidence that he had notice that the suit was pending, and to authorize the Court 
to render judgment. 


Error to the Circuit Court of Barbour. 


Assumpsit by the defendants against the plaintiff in error, 
and another, as to whom the cause was discontinued. The 
sheriff returned on the writ, “ not executed, by order of the at- 
torney.”’ 

The judgment of the Court is, “ Came the plaintiffs and dis- 
continue as to Battle, who was not served with process, and 


proves acceptance by Boughton, who made defauit. It is 
therefore considered,’ &c. 


The assignments of error are— 
1. That the judgment was rendered by default without ser- 


viee of process. 
2. That there is a variance between the note as set out in 


the original writ and the declaration. 


ewis, for the plaintiff in error. 
Crawrorp, contra. 


ORMOND, J.—In Rowan v. Wallace, [7th Porter, 171,] we 
held that a return by a sheriff on the writ, “ service acknowl- 
edged,” was sufficient. That case does not in principle differ 
from this. It is certainly as satisfactory evidence that the de- 
fendant had notice that the suit was pending, where proof is 
made of the fact to the Court as when the sheriff merely re- 
turns the same fact on the writ. The proof is indeed of the 
same quality. 

Nor is there any discrepancy between the return of the she- 
riff and the proof thus made.. The indorsement on the writ 
only shows that the plaintiff waived a strict execution of the 
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writ, which is entirely consistent with the acceptance by the 
defendant, or waiver of strict service. 

If the indorsement on the writ could be looked to for the 
purpose of reversing a cause, it certainly cannot be taken ad- 
vantage of by the defendant in this case, who was in default. 

Let the judgment be affirmed. 





McCAIN v. WOOD. 


1, The act of 1840, [Meek’s Sup. 102,] authorizing the mode of proceeding vpon 
the anewer of a garnishee, extends to garnishee process upon judgments as well 
as original and judicial attachments. 

2. The act of 1828, [Digest 208, §5,)] which avoids a!] deeds of trust of personal 
property as against crediturs and subsequent purchasers, unless recorded within 
thirty days, does nut extend to a deed of trust assigning choses in action as se- ‘ 
curity for a debt. 

3. A deed assigning “all debts due to the grantor from persons in the State of Al. 
abama for medical services,” without any schedule of names or sums, is not void 
for uncertainty. 

4. When a deed of trust expresses a legal consideration, it is not void per se because 
the amount of debts, &c. assigned by it is not set out or the names of the debtors 
specified. 

5. When the contest is between a creditor and a grantee of atrust deed tosecure 
another creditor, the consideration fur the deed must be shown, and it is not 
proved by the recitals in the deed, or by the admissions of the grantor at the 
time of its execution. 


Warr of Error to the Circuit Court of Talladega county. 


! 


This is a proceeding against the assignee of a debtor under 
the act of the 6th February, 1840. 

The plaintiff, McCain, sued out process of garnishment 
against one John L. Smith, as a debtor of Elisha B. Steadman, 
against whom, together with one Rivers, who were judgment 
debtors of said McCain, writs of fiert facias had been issued, 
and returned nulla bona. 

Smith appeared on the return of the garnishee process, and 
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answered, in substance, that he had contracted a debt of,nine- 
ty-six dollars with Steadman, one of the judgment defendants 
which debt he had never discharged, but that previously to be- 
ing served with the garnishment he had been notified by one 
Matthew Wood, that Steadman had transferred the debt to 
him. 

The plaintiff, McCain, then moved the Court that notice 
should be given to Wood to appear at the next term. of the 
Court, and contest the validity of the transfer of the said ac- 
count. 

Notice was given to Wood, and he having appeared, an 
issue was formed between the parties and submitted to a jury, 
which returned a verdict in favor of the transfer, upon which 
judgment was entered. 

In the progress of the trial a deed was offered in evidence, 
purporting to have been executed on the 26th January, 1841, 
between Steadman of the one part and William Lewis, Mat- 
thew Wood and Ephram Pharr of the second part. This deed 
recited that, on or about the Ist day of October, 1837, a note 
for one thousand: dollars was made by the said parties named 
as of the second part, payable at the Bank of the State of Ala- 
bama, at Tuscaloosa, and discounted by the said Bank; that 
the money was received and used solely by the said Steadman, 
the parties to the note having executed it solely for his use, at 
his request. It also recited that the said Steadman heing wil- 
ling and anxious to secure and save harmless the said Lewis, 
Wood and Pharr, for that consideration and for the further 
consideration of five dollars paid by Wood, he, the said Stead- 
man, granted, aliened, assigned, conveyed and set over, and 
by the same deed did then grant, &c. to the said Matthew 

“Wood, his heirs and assigns forever, all the claims, accounts and 
debts which the said Steadman then had against all persons in 
the State of Alabama, for medical services rendered at any 
time previous to the date of the deed, of every name and na- 
tere. The deed also contains a power to collect, and directs 
that out of the proceeds collected he should pay off, satisfy and 
discharge the said note, with all proper charges on the same, 
and the balance, if any, he should pay over to the said Stead- 
man. 

The subscribing witness to this deed then proved its execu- 
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tion on the day ofits date, and that the parties to it stated its 
object to be, in substance, the same as the recitals contained in 
it. At the same time a book containing accounts for medical 
services was, by Steadman, delivered to Wood, but the witness 
made no estimate of the amount of the accounts, nor was he 
advised who owed them. 

The plaintiff opposed the admission of the deed in evidence: 

1; On the ground that it had not been recorded as required 
by law. 

2. On the ground that an account could not be the subject 
matter of such a trausfer. 

3. Because the deed is void for uncertainty. 

4. Because it contaius such indications of fraud as to render 
it void per se. 

The Court admitted the deed and the plaintiff excepted. 

On this state of proof the plaintiff requested the Court to in- 
struct the jury— 

1. That the deed was void as to subsisting creditors for want 
of registration. 

2. That it was incumbent on the party claiming under it to 
prove a consideration for its execution, and that the admis- 
sions of Wood and Steadman to the subscribing witness upon 
the execution of the deed, was not sufficient for this purpose. 

3. That it was necessary for Wood to prove that at the time 
of the service of the garnishment the indebteduess mentioned 
in the deed still subsisted. 

4. That the proof did not warrant a verdict for Wood. 

These charges were severally refused and the jury instruct: 
ed that it was for them to determine from all the evidence aud 
admissions of the said parties, Wood and Steadman, whethef 
there was a subsisting consideration for the deed, or whethet 
it was made in good faith or otherwise—that all the evidence 
must. be taken together—that a consideration must be proved. 

The plaintiff excepted to the charges given, as well as to 
the refusal to give those requested—and here assigns the same 
for error. 


CuitTon, for the plaintiff in error, insisted— 
1. That this deed being a trust deed, is within the influence 
of the act of 1828, [ Aikin’s Digest, 208, §5,] which requires all 
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deeds of trust or conveyances of personel property to be re- 
corded within sixty days. 

2. That the deed is void for uncertainty, and therefore can- 
not operate as an equitable or legal assignment. [Jackson v. 
Roosevelt, 13 John. 97; ib.357; 5 Wheat. 359.] 

3. That the admissions of the parties at the execution of the 
deed were not competent as evidence of a consideration as 
against a creditor. Recitals in a deed are no estoppel to stran- 
gers, [4 Wash. 691.] 

4, That the deed is fraudulent per se. [Harvey v. Mims, 4 
Cowan, 207, 4 Wash. 139.] 





SHORTRIDGE, contra, argued— 

1, That the plaintiff had no right, under the act of 1840, 
[Meek’s Sup. 102,] to proceed in this case. The act extends 
only to garnishments issuing under original or judicial attach- 
ments. In this case the garnishment issues on an execution. 
The exercise of jurisdiction then in this case cannot affect Wood 
as the Court was without authority. [3 Caine’s,19 ; 19 Johm. 
39; 3 McCord, 280; 7 Pet. 37.] 

2. This deed is not of personal property, within the mean- 
ing of the act. [McGreggor v. Hall, 397.] Choses in action 

_ have no locality, and therefore no ‘creditor could be deceived 
by the possession remaining with the debtor. {1 Roper on 
Leg. 190; 2 Mars. 331; 1 Litt. 113.] But dnother view is 
conclusive, admitting the statute to cover such property ; the 
deed was executed 26th January, 1841—the notice of garnish- 
ment issued on the 28th of the same month; consequently the 
proceedings were commenced before the time allowed by the 
Statute was elapsed. 

3. Choses in action may be assigned by delivery merely, 
and Courts of law as well as Courts of Chancery will enforce 
and protect the beneficial interest of the assignee, although the 
legal title may not be passed by the transfer. [13 Mass, $14; 
ib. 485; 17 John. 284; 1'9 John. 95; 2 Green. 334; ib. 346; 
3 Day, 364; 5 Dana, 529. 

4. As to the supposed uncertainty—elsewhere it has been 
held that an assignment of all debts presently due is good. [3 
Leigh. 389; Rawle 4; 1 Stew. 33.] 

5, If the plaintiff suspected fraud, he has shown nothing to 
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justify his suspicious, and’ there is nothing in the deed from 
which it can be inferred. 

6. The witness to the deed. nor the evidence given by him, 
Was not opposed; it was no error for him to explain the con- 
sideration as expressed in the deed. (5S. and P. 410; 1 Por- 
ter, 328; ib. 359; 5 ib. 493.] 


GOLDTHWAITE, J.—1. The argument of the defendant 
in error insisting that the present proceedings are without au- 
thority, renders it necessary to examine the statute under which 
the plaintiff claims to give jurisdiction. 

The first section of the act to amend the law in relation to 
garnishments, provides, “that when a garnishee, in any case 
of judicial or original attachment shall answer that previous to 
the time of such answer, hie or she has received notice of the 
assiguument or transfer of the debt, &c., it shall not be lawful 
for the Court to render judgment against the garnishee on the 
ground ol the invalidity of the assignment, or transfer of the 
debt, &c.; but the Court shall suspend proceedings against the 
garuishee until the question is litigated, as provided for in the 
following section of this act.” 

It is urged that as the garnishment issued upon the return 
of nulla bona to an execution, it is not within the terms, any + 
case of judiciul or original attachment. The proceeding by 
garuishm2at is, in effect, only ancillary to some previous at- 
tachment whenever it relates toa debt. The debt is first at- 
tached, or stopped, in the hands of the debtor, and the garnish- 
ment is the summons by which he is called into Court to an- 
swer. It is true that we have two modes of proceeding by at- 
tachment, one of which is called original, because the writ of 
attachment is, in that, the leading process; and the other judi- 
cial, in which this writ issues after the return of an ordinary 
capias ; but in addition to these we have several other ancillary 
modes of proceeding by attachment. One of these is when an 
execution has been returned nulla bona, the creditor is then 
permitted, as he has attempted in this case, to reach a debt in 
the hands of a debtor of the defendant in execution. [Aikin’s 
Digest, 213, §1.] So likewise he may have garnishee process 
against a debtor without running a /i. fu. if he will make affi- 

davit of certain facts. [Ib. §¢; Meck’s Sup. 9, §7.] He may 
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also sue out process of attachment as ancillary to a suit at law 
under certain circumstances. [Meck’s Sup. 9, §8.] In all 
these cases the several statutes prescribe that the proceedings 
against garnishees shail be in the same manneras required by 
law against garnishees in orignal attachments. 

It is then wholly unnecessary to inquire whether this pro- 
ceeding is a judicial attachment, because' the proceedings are 
directed to be the same against a garnishee under the act, by 
virtue of which this garnishment issued, as they are in the case 
of original attachments. There is, then, nothing in the objec- 
tion of the defendant to the jurisdiction of the Court. 

2. It is insisted that this deed.to be effectual against a credi- 
tor, should have been recorded within thirty days after its ex- 
ecution. It is true the act of 1528, [Aikin’s Digest, 208, §5,] 
avoids all deeds of trust of personal property which are not so 
recorded, when they conflict with the rights of a creditor or sub- 
sequent purchaser, without notice, but our opinion is that this 
statute was not intended to apply, nor does it apply, to choses 
in action. The obvious intention of this enactment is to pro- 
vide against the case of a secret trust created on property capa- 
ble of possession, of which the mischief is apparent, and which 
must in most cases tend directly to the prejudice of a creditor. 
The same reasons have little, if any, application to a chose in 
action, which rarely can induce a credit—or which, if such 
credit is induced, can be reached by attachment, if not actual- 
ly assigned to another. 

3. Whatever may be the intrinsic weight of the objection to 
this deed for its supposed uncertainty, this is not now an open 
question with us. In the case of Robinson v. Rapelye, [zd 
Stewart, 86,] it was held that a conveyance by a debtor of all 
his property for the benefit of his creditors,required no specific 
description of the property to be considered as prima facie 
valid. In the present case the deed is not a transfer of all the 
debts due to the grantor, but only of such as were due him from 
persons in the State of Alabama, for medical services. No 
creditor can be affected by this transfer unless notice was had 
by those indebted. In such a case it cannot be doubted thata 
Court of Equity would protect the assignee against any col- 
lusive payment made to the debtor subsequently to notice 
of the assignment, and if the transfer is effectual for such a 
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purpose, we can see no reason why it is not as against a cre- 
ditor. In either case the true question is as to the actual trans- 
fer of a beneficial interest in the chose in action. Whenever 
this is shown, the interest of the assignee will be protected, and 
the cases are numerous to show this is the rule in Courts of 
law as it certainly is in Courts of equity. 

4. There is nothing on the face of the deed to warrant a 
Court in declaring it fraudulent and void. If the transfer was 
of debts to an amount greatly exceeding the liability intended 
to be secured, and these were due from solvent persons, we 
are not prepared to say that this circumstance might not be left 
to a jury, as a fact from which fraud could properly be infer- 
red; but in the condition in which the case stood before the 
Court, any presumption of fraud was unwarranted. 

5. Upon the question of consideration, we think the proper 
charge was requested by the plaintiff. It is apparent the deed 
was executed after the indebtedness had accrued to McCain, 
and even after his debt was reduced to judgment. Under these 
circumstances the admissions of Steadman ought not to have 
any effect on his rights. The objection to such evidence is, 
that it could at any time be manufactured by one indebted, and 
by means of it a creditor might be defeated, as it would in 
most cases be impracticable to prove a negative, or to disprove 
the consideration said by his debtor to have passed from an- 
other. We do not deem it important to examine whether the 
charge as given is obnoxious to criticism, because we have re- 
peatedly held it to be the duty of a Court to give a charge, if 
properly asked for, however it may afterwards explain or mo- 
dify it. 

For this error the judgment of the Circuit Court is reversed 
and the cause remanded. 
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HRABOWSKI’S Ex’rx v. HERBERT, DANIEL & Co. 


1, Where a motion is made to exclude all the testimony given by a witness, a part 
of which is admissible, the Court is not bound to distinguish the legai from the il- 
legal evidence, but may overrule the motion in toto. 


War of Error to the County Court of Lowndes. 


This was an action oftrover brought by the defendants in 
error against the plaintiff’s testator, to recover damages for the 
conversion of a gold watch,chain and seal. Pending the cause 
the testator died, and it was regularly revived against fis ex- 
ecutrix. 

On the trial the defendant excepted to the ruling of the pre- 
siding Judge. From the bill of exceptions it appears that the 
plaintiff introduced one Hartwell as a witness, who testified 
that the firm of Herbert, Daniel & Co. consisted of E. H. Her- 
bert, Isaac N. Daniel and N. Cook, and did business as mer- 
‘ chants in Hayneville. Among other goods for sale by them 
was a gold watch—this watch he saw in the possession of Dr. 
Sturgus, but was not present when he obtained i1; recollects 
however that he came to the store and remarked to Mr. Dan- 
iel, “Your watch dont keep time.’”? Thereupon Daniel and 
Sturgus taking the watch with them, went to the watch-maker’s. 
The defendants kept books in which were made entries of sales. 
When an article was sold for cash it was entered on the cash 
book, when on a credit in the rezular book of entries. 

Witness was a Clerk of the defendants, and stated that no 
entry of the sale of the watch was to be found in any of their 
books. The watch was worth one hundred and seventy-five 
dollars, and was seen in Sturgus’ possession in 1836 or 7; in 
the latter year Sturgus died. To the admission of this evidence 
the defendant objected, but his objection was overruled and it 
was permitted to go to the jury, who returned a verdict for the 
plaintiffs, on which the judgment was rendered. 


T. Wixu1ams, for the plaintiff in error, insisted that the Cir- 
cuit Court erred in permitting the witness Hartwell, to relate 
34 
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the conversation between Dr. Sturgus and Daniel, one of the 
plaintiffs below. It was also illegal to permit the witness to 
prove that the books of the firm contained no entry of a sale 
of the watch to Dr. Sturgus; the books themselves not being 
produced or their absence accounted for. 


Cook, for the defendant. The bill of exceptions is defective 
and presents no point. [Stone v. Stone,1 Ala. Rep. 582.] A 
part of the testimony of the witness was certainly admissible, 
consequently the motion to reject all was properly denied. 
[Litchfield v. Falconer, 2 Ala. Rep. 280.] The rule which re- 
quires the production of written evidence when extant, does 
not.make it necessary to produce books in which no such en- 
try asthe witness spoke of was made. 


COLLIER, C. J.—It was certainly competent for the plain- 
tiffs to show, that the watch, with the conversion of which the 
testator was charged, was once the property of the plaintiffs, 
and in their possession as such. ‘Thus far the testimony of the 
witvess, Hartwell, is not here objected to. Whether it was 
admissible as to the other facts related by him, it is unnecessa- 
ry to inquire. The bill of exceptions sets out all that the wit- 
ness testified on the part of the plaintiffs, and the defendant ob- 
jected to it en masse. Now it has been repeatedly adjudged 
by us, that where evidence embraces several distinct facts, as 
to some of which it is admissible and as to others not, the party 
objecting to it must particularize so as to distinguish by his 
objection, the part which is competent from that which is ille- 
gal. If he does not, the Court is not obliged to do it for him, 
but may overrule the objection in tofo. This principle applies 
with all force to the present case; and without considering whe- 
ther the entire testimony was admissible, we are satisfied that 
the refusal of the Court to exclude it, is not available on error. 

The judgment is consequently affirmed. | 
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HAYES, Ex’rx. vy. JOHNSON er at. 


1. A bill of interpleader lies only where two or more persons claim the same deb 
or duty from the complainant, by different or separate interests. 

2, The bill alledged that the testator of complainant executed two notes to J. C 
with J. as surety—that the testator was afterwards garnisheed by O. & B. to 
answer whether he was not indebted to P. C.; that after his death, a jury, upon 
an issue made upon complainant’s answer, found that the testator was so indebt- 
ed, and judgment was rendered against her in favor of O. & B. on the garnish- 
ment; that J. C. instituted a suit against J. as the surety of the testator, and re- 
covered a judgment against him, which he discharged, and moved against the 
complainant for a judgment for the amount so paid as surety of the testator— 
Held that this was not the case of two persons claiming the same debt, and that 
a bill of intepleader would not lie. 


Error to the Chancery Court at Columbiana. 


This was a bill in Chancery filed by the plaintiff in error 
agninst the defendants in error. 

The bill charges that the testator of complainant, in his life- 
time, was indebted to the defendant, John Cavanaugh, in the 
sum of seven hundred and sixtv dollars for the payment of 
which he gave two notes, due on the Ist March, 1833, with 
the defendant, Johnson, as his surety—that on the 9th May, 
1832, the testator was summoned as a garnishee, at the in- 
stance of the defendant, O’Connel, and one James Brennan, 
who were partners, and who were prosecuting an attachment 
against one Patrick Cavanaugh, to answer and say what he 
_ was indebted to Patrick Cavanaugh—that her testator died in 
January, 1833, without answering the garnishment—that on 
the 24th January, 1834, complainant consented to be made a 
party to the proceeding as executrix and waived the service of 
a sci. fa. which had been awarded against her, and answered 
that her testator bought goods of a man by the name of Cava- 
naugh, and gave him his note therefor, but that she did not re- 
collect the amount—that at the February term of the Court an 
issue was directed and tried to ascertain the amount due from 
the testator to Patrick Cavanaugh, and that the jury found the 
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amount to be nine hundred and seventy-two dollars and fifty 
cents, for which judgment was rendered against her as execu- 
trix, in favor of the plaintiff in attachment, which judgment 
was afterwards atlirmed in the Supreme Court. The proceed- 
ing in the County Court on the attachment is made an exhibit 
to the bill. It isalso charged that O’Connell,survivor of Bren- 
nan, is urging the collection of the judgment by execution. 

The bill further charges, that at the spring term of the Cir- 
euit Court of Autauga, defendant, John Cavanaugh brought 
suit on the notes executed by the testator aud Johnson as his 
surety, against Johnson—that as soon as she was advised of 
this fact, she lost no time in advising Johnson of the garnish- 
ment, and that he must make that a defence,to the suit against 
him—that he in substance replied that he did not believe the 
garnishment of any force, and exhibits a letter from him to her 
to that effect. That Johnson suffered judgment to go without 
defence, and now, alledging that he has paid the judgment, is 
proceeding by motion to recover the amount so alledged to be 
paid by him as the surety of her testator—that she believes 
that Johnson suffered the judgment to be obtained by John Ca- 
vanaugh by colluding with him, and that he has not in fact paid 
the judgment—that her answer to the garnishment was predica- 
ted on the indebtedness of the testator to John Cavanaugh, and 
that on the trial of the issue, the jury believed the notes were the 
property of P. Cavanaugh, and so reudered their verdict in fa- 
vor of O’Connell & Brennan, plaintiffs in the attachment suit 
against Patrick Cavanaugh—that she is in danger of paying the 
same debt twice, and is ready and willing to pay to the person 
entitled to receive it, and offers to bring the money into Court, 
and prays that the defendants be enjoined, &c. and compelled 
to interplead. 

a injunction was granted according to the prayer of the 
bill. 

Publication was made and the bill taken as confessed as to 
Patrick Cavanaugh. 

John Cavanaugh answered and admitted that he had obtained 
judgment against Johnson, and that the judgment was satisfied. 
That Patrick Cavanauzh had no claim or interest whatever;to 
the debt secured by the notes of testator, and that admitting 
the proceedings on the garnishment to be as stated in the bill, 
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that he cannot be prejudiced by a judgment to which he was 
neither a party or privy, and denies all fraud orcollusion with 
Johnson. 

Johnson, by his answer, admits that he was sued by John 
Cavanaugh, on the notes executed by him with the testator, 
and as his surety, and that judgment was obtained thereon, 
which he has satisfied—that the notice given to him by the 
complainant of the pendency of the garnishment, was not re- 
ceived by him until after the judgment was rendered against 
him. He denies all fraud or collusion with John Cavanangh, 
and insists that he acted fairly and bona fide. 

O’Connell adinits the proceeding under the garnishment, 
which, he says, was instituted at the instance of the testator, 
who informed him that the goods for which the notes were 
given were purchased from one Patrick Cavanaugh, and that 
the notes were given to John Cavanaugh, his brother, for the 
purpose of defrauding the creditors of Patrick Cavanaugh. He 
insists that the judgment on the garvishment was fairly obtain- 
ed and demurrs to the bill. 

The Chancellor, on motion of the defendant, dismissed the 
bill, but without prejudice to the right of the complainant to 
file anew bill! against O’Connell, as she might be advised. 

From this decree the complainant prosecutes this writ of 
error. 


Epwarps, for the plaintiff in error, and J. B. Crarxe, for 
the defendants in error, submitted the cause without argu- 
ment. 


ORMOND, J.—We agree entirely in the view taken by the 
- late Chancellor Peck, of this case. 

It is very clear that the bill cannot be maintained asa bill of 
interpleader. That only lies where two or more persons claim 
the-same debt or duty from the complainant by different or 
separate interests. [{Cooper’s Equity, 45; Story’s Eq. Plead- 
ing, 237.] ‘The bill alledges that the testator of complainant 
executed two notes for upwards of seven hundred dollars to 
one John Cavanaugh, with the defendant, Johnson, as his sure- 
ty—that a garnishment issued at the instance of the defendant, 
O’Connell, against her testator, to answer whether he was not 
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indebted to Patrick Cavunaugh—that after the testator’s 
death, the jury, upon an issue, found that he was so indebted, 
and judgment was rendered against her in favor of O’Connell 
for the debt. 

It also appears that John Cavanaugh commenced suit against 
Johnson on the notes executed by the deceased, and obtained 
judgment, which Johnson paid, and, under the statute, moved 
against the complainant for a judgment for the amount so paid 
by him, as the surety of her testator. Now it is most certain 
that this is not the case of two persons claiming the same debt; 
the claim of Johnson is founded on the the payment by him of 
a debt for which he was bound as the surety of the testator of 
complainant whilst the claim of O’Connell is founded on a 
judgment against the complainant by a garnishment against 
her testator as the debtor of a person with whom the debt paid 
by the surety, does not appear to have any connection what- 
ever. Whatever, therefore, may be the relief to which the 
complainant is entitled, it cannot be obtained in this action. 

The facts presented on the record are not a little extraordina- 
ry, and could only have been produced by the most culpable 
negligence on the part of the complainant, or by the fraudulent 
contrivance of others. 

It would be premature at this time to enter into an exami- 
nation of the facts of the case, as the bill must be dismis- 
sed without prejudice, but it is proper to remark that no 
doubt can exist of the right of Johnson to recover the amount 
of the judgment paid by him as the surety of complainant’s tes- 
tator. The allegation that he suffered the judgment to be ob- 
tained collusively is positively denied, and is disproved by the 
facts of the case, as the judgment against him was obtained 
previous to the judgment on the garnishment. 

It is difficult, however, to resist the conclusion, that there 
may not have been some unfair practice on the part of O’Con- 
nell or his agents, in obtaining the judgment on the garnish- 
ment, and we therefore concur with the Chancellor in dismis- 
sing the bill without prejudice to any suit the complainant may 
think proper to institute. 
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OLIVER, Apm’r. v. HEARNE & WHITMAN. 


1. A judgment de bonis testatoris is erroneous when the declaration sets out a 
cause of action created by the administratorin hisown name and right, although 
he is described as an administrator in the declaration. 

9° Where a judgment is rendered de bonis testatoris when it should have been de 
bonis propriis, it will be reversed and rendered at the cost of the plaintiff in 
error. 


War of error to the Circuit Court of Lowndes county. 


Cook, for the plaintiff in error, cited Greening v. Sheffield, 
Minor, 276; McEldery v. McKenzie, 2 Porter, 33. 


Bo..1ne, contra. 


GOLDTHWAITE, J.—The declaration describes the de- 
fendant as administrator of the estate of John McGill, deceased, 
and alledges the making of a promissory note by the adminis- 
trator, whereby he promised, as such administrator, to pay, 
&e. 

The judgment is rendered to be levied of the goods and 
chattels of McGill in the hands of the administrator. 

In our opinion this judgment is erroneous, because the suit 
is, in fact, against the administrator as an individual and not 
in his representative capacity. The words, administrator, &c. 
must be considered as descriptio persona. 

The judgment must be reversed and here rendered de bonis 

‘propriis at the cost of the plaintiff in error, as, in our opinion, 
the error is one of a clerical nature, which could have been 
amended in the Court below, under the statute of 1824. [Di- 
gest, 266, §48; Weatherford v. Weatherford, 8 Porter, 171.] 
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THE STATE v. ABRAM. 


1. A Court organized under the act of 1832, “to provide for the speedy trial of 
slaves and free persons of color,” ceases to possess the power to proceed further 
in the case submitted to it after it has tried the accused and pronounced the 
judgment of acquittal or condemnation ; consequently if its judgment is errone- 
ous, and reversed by a higher Court, the case should not be remanded, but if 
further proceedings are proper, it should be tried de novo. 

2. When one of the Justices of the Peace composing a Court, organized under the 
act of 1832, for the trial of slaves, withdraws from the bench after the trial is en- 
tered upon, and his place is supplied by another, and for that cause a judgment 
of condemnation is reversed, the prisoner cannot be said to have been in jeopar. 
dy, and he may be tried again; and this although the judgment of reversal does 
not award a venire facias de novo. 

3. The act of 1832, in providing a tribunal fur the trial of slaves, &c. does not exe 
clude the jurisdiction of the Circuit Court in such cases, which is conferred by 
the constitution itself. 


The prisoner, a slave of Daniel Long, was indicted at the 
Circuit Court of Dallas, holden in 1842, for the murder of Reu- 
ben, a slave of the same master. To the indictment he plead- 
ed in abatement, that on the 23d of August 1841, he was tried 
for the offence charged in the indictment by a special Court, 
composed of the Judge of the County Court and two Justices 
of the Peace of Dallas, and found guilty, upon which convic- 
tion he obtained a cer/iorari, and caused the proceedings to be 
removed to the Circuit Court, where the verdict and judgment 
of the special Court was reversed; and further, there has been 
no other trial of him by the special court; wherefore he prays 
that the indictment may be quashed. This plea was adjudged 
bad on demurrer ; and thereupon the prisoner pleaded—1. Not 
guilty. 2. Autrefois acquit. 

On the trial certain questions of law were reserved by the 
presiding Judge, and the prisoner being found guilty and sen- 
tenced to death, the same are referred to this Court as novel 
and difficult. It appears from the reference that the prisoner 
was tried and convicted as alledged in his second plea; that 
that conviction was, on the 5th November, 1841, reversed by 
the Circuit Court of Dallas, on the ground that the special 
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Court permitted one of the Justices of the Peace after the trial 
had commenced, to withdraw from the Bench, and another to 
take his place. The judgment also directed the prisoner to be 
remanded to custody, until discharged by due course of law. 
It was shown that the offence charged was committed previ- 
ous to the time when the act of the 9th January, 1841, “ regu- 
lating punishments under the penitentiary syslem,’’ became 
operative, and the case had never been sent back for trial -to 
the special Court. Upon this evidence the prisoner’s counsel 
moved the Court to charge the jury— 

1, That as the prisoner had not been returned to the posi- 
tion he occupied when the error was committed by the special 
Court, and could not be so returned, he was in law discharged 
and should be acquitted. 

2. That as the cause had not been remanded, nor the pris- 
oner discharged by the Circuit Court, the right to try him per- 
tained to the special Court by which he was first tried—that 
Court not being abolished as to his case. 


R. Sarroxp, with whom was G. W. Gay tz, for the prisoner, 
contended that the Circuit Court erred in sustaining the demur- 
rer to the plea in abatement. The prisoner, if subject to tria', 
should have heen tried before the special Court which first tried 
him; that Court continued,and the statement there made against 
him, (which was but the substitute for a formal indictment,) nev- 
er having been adjudged iusuflicient, should have been thence 
remanded, if further proceedings were contemplated. [The 
State v. Hughes, 2 Ala. Rep. 105; Arch. Crim. Plead. 87.] 

The offence was committed and proceeded against by the 
special Court before the act “regulating punishments under the 
penitentiary system,” took effect,and before the law authorizing 
such a Court was repealed; and its jurisdiction could not be 
interfered with. [2 Stew. & Por. Rep. 9,15.] But even the 
special Court could not have proceeded against the prisoner, 
beeause the cause was not remanded and a venire facias de 
novo awarded. [Aik. Dig. 256; 5 Cow. Rep. 60S; 1 Caine’s 
Rep. 586 ; 2S. & P. Rep. 9, 15.] 

The Circuit Court should have giver the first charge pray- 
ed. [State v. Ned, 7 Porter’s Rep. 187.] The prisoner was 
tried by a Court on an indictment different from that on which 
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he was first tried; besides, the law as modified required that 
two thirds, instead of one half, the jury should be slave- 
holders. 

The manner of the proceedings in this case, up to the time 
of the finding of the indictment in the Circuit Court, was such 
as to entitle the prisoner to his discharge, and his trial was 
consequently unauthorized. [2 Sumner’s Rep. 38; 6 Sergt. & 
R. Rep. 577; 1 Hayw. Rep. 241; 1 Dev. Rep. 491 ; 9 Wheat. 
Rep. 579; S Wend. Rep. 549; see Ned v. The State, 7 Por- 
ter’s Rep. 137.] 


The ArrornEy GENERAL, for the State— 

1. The question is not whether the judgment of the special 
Court was properly reversed by the Circuit Court. If neces- 
sary, the legal conclusion will be in favor of its reversal. 

2. The act creating the special Court did not originate a tri- 
bunal of exclusive jurisdiction, but one which, to the extent of 
its powers, acted concurrently with the Circuit Court. [Ned 
v. The State, 7 Porter’s Rep. 187.] 

3. The judgment of reversal did not entitle the prisoner to 
his discharge ; and the case could not have been remanded, for 
the special Court ceased to exist so soon as it adjourned after 
the trial. 

4. The judgment of reversal assumes that by the withdraw- 
al of one of the Justices of the special Court, that Court was 
ipso facto dissolved, and it is insisted the substitution of anoth- 
er Justice, and the subsequent proceedings were unauthorized 
and did not put in jeopardy the life of the prisoner. Had the 
Court ceased its operation after the Justice withdrew, the case 
would have assimilated itself to that of Nugent v. The State, 
4 Stew. & P. Rep. 78; see also The State v. Hughes, 2 Ala. 
Rep. 106, N. S. 


COLLIER, C. J.—It may be well to premise that indepen- 
denily of any legislation upon the subject, this Court, in virtue 
of its constitutional powers, was competent to award a writ of 
error to bring up for revision the proceedings in a criminal 
cause in which the accused had been convicted. [Lynes v. 
The State, 5 Porter’s Rep. 236.] In cases of treason and fel- 
ony it was grautable at discretion, and in misdemeanors ex de- 





JUNE TERM, 1842. 275 


The State v. Abram. 











bito justitiz. The law in thisrespect,has been so far modifi- 
ed by the second section of the thirteenth chapter of the act of 
1841, “regulating punishments under the penitentiary system,”’ 
as to authorize any one of the Judges of this Court, when it is 
not in session to award the writ; and in all cases without refe- 
rence to the grade of the offence, it is to be granted at the dis- 
cretion of the Judge or Court. By the first section of the 
chapter, the Judge presiding on the trial of a criminal cage i 
authorized to refer novel and difficult questions of law to this 
Court for its decision, in the same manner as was provided by 
the previous enactment. 

Anterior to the act of 1841, it was the settled practice of this 
Court, never to reverse a judgment where a case was referred 
to us, unless the error was shown by the points reserved. 
That statute it is conceived does not effect-such a change in 
the law as to warrant a departure from a practice coeval with 
the State government. Ifthe record discovers errors, which 
the order of reference does not bring to our view, the correct 
course of procedure is, to ask for a writ of error, that they may 
be adjudicated. 

In the present case the prisoner’s counsel has admitted that 
at least one of the points discussed by him is not presented by 
the order of reference, and though we cannot give him the ben- 
efit of it in the judgment we are to render, yet we will con- 
sider it, that it may be seen whether it should be reviewed on 
error. 

Addressing ourselvesto the case we will inquire—1. Whether 

the charge against the prisoner should, upon the reversal of the 
judgment by the Circuit Court, have been remanded to the spe- 
cial Court (as it is designated,) before which he was tried? 
- 2. Did not the reversal of the judgment by the Circuit Court 
entitle the prisoner to a discharge, not only from the charge 
preferred before the special Court, but from all further prose- 
cution? 

3. Had the Circuit Court primary jurisdiction of the case of 
a slave charged with a capital offence previous to the act of 
1841, and could it take jurisdiction under the circumstances? 

By the act of 1832, “to provide for the speedy trial of slaves 
and free persons of color,’’ [Aik. Dig. 124,] it is enacted that 
the Judge of the County Court of every county in this State, 
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together with two Justices of the Peace to be associated with 
him, or in case there should be no Judge of the County Court, 
then any three Justices of the Peace shall constitute a Court 
for the trial of all slaves and free persons of color charged with 
any crime or misdemeanor of a higher grade than petit larce- 
ny. Further, whenever a slave or free person of color shall 
be brougiit before a Justice of the Peace, charged with the 
conifnission of such an offence, if after examining the witnes- 
ses for the prosecution, the Justice shail believe that there ex- 
ists any probable ground of the guilt of the accused, he shall 
immediately commit him or her to jail, and shall at the same 
time issue a notice to the Judge of the County Court of his 
county, and also some Justice of the Peace, which notice shall 
be served, &c. informing them of such commitment, and state 
the tirme and place of trial, &c.; and the Justice who shall make 
the commitment and the Judge of the County Court, or if there 
be no Judge of the County Court, two Justices of the Peace 
thus summoned, shall form a Court to try and determine the 
offence. The act also provides other matters preparatory to 
the trial, as well as the proceedings thereon, and invests the 
Court with power to pronounce the sentence of the law conse- 
quent upon a conviction. The Court authorized by this sta- 
tute to be formed as it is limited in its powers is also tempora- 
ry or ephemeral in its existence; its being ceases with the oc- 
casion which gave to it life. When it has tried the accus- 
ed and pronounced the judgment of acquittal or condemnation 
the purpose for which it was convened is consummated, and 
its authority necessarily at anend. The law does not contem- 
plate it as a permanent Court, but as an association of magis- 
trates acting under a special commission, deputed pro hac vice 
to perform extraordinary judicial powers; and when the duty 
confided to them has been discharged, even erroneously, they 
take their ordinary official stations,and can’t act unitedly again 
in the trial of the accused, without a new commission. 

In this view of the special Court it follows that the Circuit 
Court could not have remanded the case of the prisoner, and 
that the order made upon the reversal of the judgment was en- 
tirely regular, unless he was entitled to a discharge. 

2. In considering the second point we will assume, that the 
judgment of the special Court was erroneous, and was there- 
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fore rightfully reversed. The inquiry then is, could the pris- 
oner be again put upon his trial? 

It is insisted that his life was put in jeopardy by the trial in the 
special Court,and that the constitutional provision declaring that 
“Noperson shall,forthe same offence, betwice put in jeopardy of 
life or limb,”’ which is affirmative of the common law, opera- 
ted as a bar to all further proceedings against him. This ar- 
gument is attempted to be sustained by the case of Ned v. The 
State, [7 Porter’s Rep. 187,and the cases there cited.] In that 
case the Court say, “If by a reversal of the judgment the pris- 
oner could be placed in the same position which he oceupied 
when the error was committed, we might say in accordance 
with the adjudicated cases, that his life had never been at ha- 
zard ; but in the present case, we never can return the prisoner 
to that stage of the case at which the error intervened.”’ There 
the jury to whom was committed the case of the prisoner were 
discharged by the Court merely upon their representation that 
there was no reasonable probability that they could agree upon 
a verdict. Now it was obvious that a jury entertaining in all 
respects the same opinion of the evidence and controlled by 
similar influences, could not again be selected; hence it was 
holden, that as the accused might be irreparably prejudiced 
by their causeless discharge, he could not be further proceeded 
against. But the same reason will not apply toa Judge who 
withdraws from the Bench pending a criminal trial. The law 
is stable and certain, though differently understood and ex- 
pounded by different judicial officers; and it is always the 
same, no matter by whom administered. It is then entirely 
competent to place the prisoner precisely in the same situation 
in which he was when a Justice of the special Court with- 
- drew. He certainly could not be placed in a situation less fa- 
-vorable to an acquittal, as is clearly indicated by the verdict 
then rendered. ‘The case cited, instead of being an authority 
for a reversal of the judgment of the Circuit Court, seems to us 
imperiously to require its affirmance. The very elaborate ex- 
amination there given to the constitutional provision, and the 
extended review of the cases touching the principle of the 
common law, which it affirms, renders it unnecessary for us 
now to goover the same ground. It may be added, however, 
that if the case cited was out of the way, the cases of The 
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State v. Williams, [3 Stew. Rep. 454,] The State v. . Hughes; 
[2 Ala. Rep. 106,] and The State v. Lore, at this term, [anze. 173,] 
would show that the prisoner was not entitled to a discharge. 

3. In respect to the third question, it may be remarked that 
if a judgment pronounced upon a conviction be falsified or re- 
versed, all former proceedings are absolutely set aside, but the 
party convicted remains liable to be prosecuted another time 
for the same offence. [Stephens’ Crim. Law, 332; 1 Chit. 
Crim. Law, 750; People v. Casbours, 13 John. Rep. 351; 3 
Phil. Ev. C. & H ed. 826, and cases there cited; ib. 952-4.] 
This being the law, the failure of the Circuit Court to awarda 
venire facias de novo upon rendering the judgment of reversal 
can have no influence upon the subsequent proceedings. 

The sixth section of the fifth article of the constitution pro- 
vides, “ The Circuit Court shall have original jurisdiction in all 
matters, civil and criminal, within this State, not otherwise ex- 
cepted in this constitution; but in civil cases only when the 
matter or sum in coutroversy exceeds fifty dollars.”” The lan- 
guage here employed is too explicit to allow it to be serionsly 
questioned whether the Circuit Court is competent to entertain 
jurisdiction of a capital offence committed by aslave. But if 
it were even doubtful, the question could not now be regarded 
as res integra. In the first case that was brought here after 
the passage of the law providing for the special Court, although 
no opinion was filed, this Court stated that the statute was cu- 
mulative and slaves were subject to be prosecuted in the Cir- 
cuit Court as previously. The correctness of that decision has 
never been drawn in question, but has been sageainy acted 
on, and will not now be disturbed. 

We have considered this case with the sincerest desire to 
confine ourselves within the limits of the strictest rules, per- 
haps with too strong a desire to infuse into the administration 
of justice an undue measure of mercy; and our firm convic- 
tion is, that consistently with the law we cannot prolong thie 
prisoner’s existence. We have only to announce that the 
jadgment of the Circuit Court is affirmed. 
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MEAD er ats v. FIGH & BLUE. 


1, The sheriff having an execution against G. entered thereon a fictitious levy of a 
slave, as the property of G. when, in fact, there was no such slave in existence, 
and took from G. a forthcoming bond, with F. &. B.as his sureties for the de- 
livery of the slave ata stipulated time. The bond being returned forfeited, 
and execution having issued thereon against the principal and the sureties— 
Held, that the sureties could not be relieved in Chancery because the levy was 
fictitious. 


Error to the Chancery Court at Montgomery. 


The bill charges that the defendant, Reid, as sheriff of Mont- 
gomery county, received an execution from the Circuit Court 
of Montgomery, in favor of the defendant, Mead, against the 
defendant, Gillan—That Gillan was possessed of a valuable 
stock of goods, in the tewn of Montgomery, and to prevent a 
levy on the goods and save the trouble of taking an inventory, 
and prevent the necessity of closing the doors of the store of 
Gillan, it was agreed between the sheritf and Gillan to execute 
a delivery bond for a slave by the name of Thomas, which 
was a fiction, as Gillan owned no such slave, and that it was 
agreed that goods should be received by the sheriff in discharge 
of the delivery bond, which was accordingly executed with the 
complainants as sureties—that Gillan was ready to deliver the 
goods, but the sheriff did not call to receive them or go on to 
sell them, but returned the bond forfeited—that Gillan has be- 
come insolvent, and the goods, which were all his property, 
’ have been sold. The prayer of the bill is for a perpetual in- 
junction. 

Reid, by his answer, denies any agreement to receive the 
goods in discharge of the bond—that the levy endorsed on the 
execution was by the direction of Gillan—that he did not then 
nor when the answer was made, believe there was any such 
negro. Admits that.he returned the bond forfeited, and that 
an execution has issued thereon. Admits the insolvency of 
Gillan, and that the goods were sold to satisfy other execu 
tions. 
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The testimony shows that no levy was in fact made—and 
that the indorsement on the execution as having been levied 
was fictitious. There was no proof of any agreement or 
understanding that the goods were to be delivered in discharge 
of the bond. It was proved that Figh knew the levy was fic- 
titious. 

At the hearing the Chancellor declared the forthcoming bond 
null and void, and perpetuated the injunction which had issu- 
ed upon it—from which decree this writ is prosecuted. 


Goxtptawaire, for the plaintiff in error, argued that the 
bond could not be impeached except on the ground of fraud— 
that the fact that the slave indorsed upon the execution as hav- 
ing been levied on had no existence, was not proofoffraud. [4 
H. & M. 180; 6 Munf. 358.] 

But if otherwise, the complainant, Figh, could not avail him- 
self of it, as he knew the fact when he executed the bond. [3 
Marsh. 338; 11 Vermout, 483.] 

The recitals of the bond cannot be contradicted but on proof 
of fraud. | 14 Peters, 201.] : 


Wiis, for defendants in error, contended, that as there 
was no levy in fact, the sheriff had no authority to take a bond 
—that this was not like the case where slaves have been levied 
on claimed by other persons—they were in esse, and therefore 
a delivery possible—that it was a fraud in the sheriff to return 
a false levy. 

The doctrine of estoppel does not apply in equity. 

In equity a specific performance is never decreed where it 
is impossible. In equity the obligor in a bond has a right to 
be discharged from the penalty of tbe bond, by performing the 
condition—when, as in this case, that is impossible, he is excu- 
sed from the performance. 


ORMOND, J.—The complainants were sureties to a delive- 
ry bond, which being returned forfeited, and execution having 
issued thereon, they seek to avoid the bond on the ground that 
the levy was fictitious, there being no such slave in existence 
as the one described in the bond as having been levied on by 
the sheriff to satisfy Mead’s execution. 
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The Chancellor considered the return of the sheriff that he 
had levied on a slave which had no existence, as false and 
fraudulent, and that the forthcoming bond Lased on such a 
false levy was at least voidable. 

We are not able to perceive the difference between a levy 
on the property of a stranger to the execution, or on property 
in which the defendant in execution has no interest, and a fic- 
titious levy. In Syme v. Montagve, [4 H. & M. 180,] it was 
held that the sureties to a forthcoming bond could not be re- 
lieved in equity on the ground that the defendant in execution 
was not the owner of the property levied on. The same prin- 
ciple was affirmed at the last term of this Court in the case of 
Jemison v. Cozzens, [3 Ala. Rep. 636,] where we held, that 
equity could not relieve a surety to a forthcoming bond which 
had been returned forfeited, on the ground that the slaves 
there levied on, were the separate property ofthe wife of the 
defendant in execution. 

If it could be shown that the defendant in execution had no 
title to the property levied on, and therefore his sureties should 
be relieved against the penalty of the bond, no reason is per- 
ceived why they should not be relieved pro tanto, if the pro- 
perty was not of value sufficient to satisfy the execution, and 
‘ yet it is most obvious such an inquiry would not be per- 
mitted. 

If it be conceded that a fictitious levy, like the present, is 
false and fraudulent, we are unable to see how the plaintiff in 
execution, who is no party to it, can be affected by it. 

The law gives the defendant the right to suspend the col- 
lection of the money upon his doing certain acts, and it could 
not be tolerated that he should be permitted afterwards to say 
- that these acts are not binding on him, because they assert a 
falsehood. His sureties can be in no better condition than he 
is, they are not only guarantors for the performance of the act 
he undertakes to perform, but must also be considered as 
sponsors for the truth of his declarations that such act may be 
performed. 

We are therefore of opinion, that according to well estab- 
lished principles, as well as on grounds of public policy, the 
complainants are not entitled to the relief sought by the bill. 
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The decree’of the Chancellor, therefore, perpetuating the in- 
junction prayed for in the bill is reversed, and this Court, pro- 
ceeding to render such decree as the Chancellor should have 
rendered, hereby orders and decrees, that the bill be dis- 
missed. 





BROWN v. FOSTER. 


1. The negotiable quality of a promissory note is destroyed by the recovery of a 
judgment against its maker. And no right of action against an indorser can be 
then transferred to another so as to enable him to maintain an action in his own 
name. 

2. The holder’s right of action against an indorser will exist omly as an ordinary 
chose in action after the recovery of a judgment against the maker of a note— 
and it is questionable whether an equitable interest ,in it can be transferred with- 
out an assignment of the judgment. 

3. The admission of record by the plaintiff that the suit is brought for the use of ane 
other, has no effect against the defendant in the action except to exclude admis 
sions made by the nominal plaintiff pending the suit. 


Warr of Error to the Circuit Court of Tuscaloosa county. 


Assumpsit by Brown, who states in his declaration that he 
sues for the use of Clements against Foster. The plaintiff sues 
as indorsee of a promissory note, not payable in bank, made 
by one Atkins, payable to one Beard, by him indorsed to the 
defendant, and by him to the plaintiff. The declaration con- 
tains the averment of suit against the maker, and the return of 
the execution against him of nulla bona. The defendant 
pleaded non assumpsit, payment and set-off, to which there 
are replications and issues. 

The pleadings are in short by consent of parties. 

At the trial the defendant gave in evidence a note made by 
the nominal plaintiff and himself, and proved that he was se- 
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curity for Brown, and had paid the same before the commence- 
ment of this suit, and before Clements had any interest in the 
note sued for, Also,a note made by the nominal plaintiff, 
payable to the defendant, due ata day previous to the com- 
mencement of this suit. 

The plaintiff objected to the admission of this evidence as a 
set-off, and excepted to the opinion of the Court overruling his 
objeclion. The admission of the set-off is now assigned for 


error. 


Ciyps and Moore, for the plaintiff in error, insisted, that 
Clements was the actual plaintiff in this action, and therefore 
no set-off against Brown could properly be allowed under the 
act of 1812, [Digest 231.] For all purposes the person who 
has the beneficial interest in a promissory note must be consid- 
ered as the plaintiff, and if the set-off would not avail the de- 
fendant, if the suit was in Clements’ name, it ought not be- 
cause, from peculiar circumstances, he has been compelled to 
use that of Brown. The case of Stocking v. Toulmin, [3 S. 
and P. 43,] is decisive that the maker of a note will not be 
permitted to set off a demand against an intermediate indorser. 
The equity of the maker is the one protected by the statute, 
and the instant that an indorsement is made it creates a condi- 
tional liability to every bona fide holder of the indorsed paper. 
Ifthe rule was otherwise, it might happen in this case, that 
Clements’ right to the judgment against the maker would be 
transferred. Brown, by the operation of this set-off, it being 
equivalent to a payment, would, by a Court of Equity, be 
compelled to transfer the judgment to Foster. To show that 
Courts at this day treat the beneficial owner as the actual 
- plaintiff and allow sets-off against him, they cited Corser v. 
Craig, 1 Wash. C. C. 427; Wheeler v. Wheeler, 9 Cowen, 34; 
Frear v. Evertson, 20 John. 142; 2 Phil. Ev. C. & H. notes, 
163; 1 B. & P. 447; Green v. Darling, 5. Mason. 

That no equities arise except those growing out of the note 
itself. See Robinson v. Breedlove, 7 Porter, 541; Robertson 
v. Crenshaw, 2 S. and P. 276; Murray v. Lyle, 2 J.C. R. 


Pecx & Cxiark, contra, contended that there was nothing to 
bring this case within the influence of Stocking v. Toulmin, or 
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the subsequent case of Kennedy v. Manship, [1 Ala. Rep. N. 
S.43.] There is nothing in this case to show that Clements is 
either the indorsee or holder of the note. The assertion that 
the suit is for his use, is a mere designation that the money, if 
recovered is to gv to him—but this proves nothing. 

But if he was shown to be the holder the set-off would be 
proper under the general statute of set-off. [Digest 281, §22.] 
The suit is in Brown’s name, and for this reason the set-off 
was properly allowed. [Gee v. Nicholson, 2 Stewart, 512; 
Wheeler v. Raymond, 5 Cowen, 231; 3 N. H. R. 539; French 
v. Garner, 7 Porter, 544.] 

But independent of this, Foster is within the equity of the 
act authorising the maker of a promissory note to have the 
benelit of any set-off, &c. against the payee, because he stands 
in that relation to Brown, being his immediate indorser. 


GOLDTHWAITE, J.—1. We think it must be intended 
from the allegations of the declaration that Brown commenced 


the suit against Atkins and prosecuted it to judgment in his 
own name, without any designation of a use to another. 

The effect of this suit was to destroy the negotiable quality 
of the noie, which thereby became merged in the judgment 
and was therefore incapable of further transfer. 

Having thus lost its negotiable quality, no right of action 
from any indorsement on it could be transferred to Clements 
$o as to enable him to maintain an action in his own name. 
The reason why this cannot be done is. that the maker and 
the several indorsers are liable for the same debt, though in 
differeut modes, and a payment by the maker. isa discharge 
of each of the indorsers. But if one indorsee could obtain 
judgment against the maker, and afterwards transfer a right of 
action to another, in one or more of the indorsements, differ- 
ent plaintifis would have different judgments for one and the 
same debt, and it would be difficult if not impossible to ascer- 
tain which was entitled to satisfaction, or who was discharged 
by the payment if satisfaction was made. This reason is con- 
clusive to show that the maker and indorsers of a note cannot 
be liable to different persons at the same time. [Beek v. Rob- 
ley, 1 H. B. 89; Marsh v. Newall, 1 Taunt. 109; Randall v. 
Bell, Bailey J. 1 M. & S. 723 ; Hall v. Gentry, 1 Marshall, 555.] 
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2. In the present case, Brown’s right of action against Fos- 
ter continued to exist after the judgment recovered against the 
maker of the note, but it continued merely as an ordinary 
chose in action—and it may well be questioned whether any 
equitable right whatever could be transferred without an as- 
sigument of the judgment, for it is impossible to conceive of a 
separate ownership of these liabilities, without an “entire sub- 
version of the indorser’s right of subrogation consequent upon 
his payment of the note. 

Conceding much force to the argument that the equities ex- 
isting between Brown and Foster, ought not to affect Clements 
if the note had not lost its negotiable quality at the time when 
transferred to him—we will now inquire whether the record 
discloses when, or the manner by which, Clements obtained 
an interest in the note. 

3. It is not alledged in the record, nor was it in evidence, so 
far as we can learn from the bill of exceptions, that Brown as- 
signed or transferred the note toClements at any time previous 
to the recovery of judgment against the maker, consequently 
he is not now to be considered as having obtained an interest 
in it until its negotiable quality was lost by its merger into the 
judgment. 

The only indication of his having an interest in the suit, is 
the admission made by Brown upon the record, that the ac- 
tion is instituted for his use. This mode of proceeding is quite 
common with us, and is a convenient mode of informing the 
defendant that the beneficial interest in the suit is transferred 
to the person therein named. Besides this, the practice is di- 
rectly recognized by statute, the plaintiff is made responsible 
for costs, and the suit will not abate by the death of the nomi- 
‘nal plaintiff. [Dig. 262, §22, 259, §3.] Some other unimpor- 
tant consequences may flow from this mode of proceeding, but 
we are not aware of any decisions, either here or elsewhere, 
which gives it any effect against the defendant except to exclude 
evidence of theadmissions pending thesuit, of the nominal plain- 
tiff. [Chisholm v. Newton, 1 Ala. Rep. 371.] On principle 
this adinission of interest in another seems to stand on the 
same footing as any other, with the exception that it affords 
evidence that the defendant is advised of the transfer of the 
interest in the suit. The counsel for the plaintiff in error has 
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conceded the set-off would be proper if this suit was in reality 
as it is in name, the suit of Brown. We think the onus re- 
mained with him to show that Clements was the real party in 
interest, and also that the note was transferred to him before 
its negotiable quality was destroyed in consequence of the 
judgment recovered against its maker. As this was not done 
the question so ably argued is not supposed to arise. 
Let the judgment be affirmed. 








McRAE v. JUZAN er At. 


1. The Register of a Court of Chancery is bound to furnish the copy of a bill to the 
defendant, together with the subpoena, although the plaintiff may not have paid 
him his fees therefor. 


At a special term of ‘the Court of Chancery, sitting at Mo- 
bile, a motion was made requiring the appellant, who was the 
Register of that Court, to show cause why he had not issued a 
copy of the bill with the swhpena, to be served on the defen- 
dant in the case of Pierre Juzan et al v. Theo. L. Toulmin. 
In answer to the motion the appellant showed for cause that 
the complainants refused on demand to pay him his fees for 
these services. The Chancellor adjudged the cause shown to 
be insufficient, and directed the Register to issue a subpena 
accompanied with a copy of the bill. 

To revise this order the Register prayed and obtained an ap- 
peal to this Court. 


CampsELL, for the appellant. 
J. Gaye, for the appellees. 


COLLIER, C. J.—The only question in this case is, wheth- 
er the Clerks of Courts previous, and as an inducement to the 
performance of the duties devolved on them by law, are enti- 
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tled to demand their fees? The solution of this question must 

depend upon the construction of our statutes on the subject. 

Ordinarily, at law, the unsuccessful party is charged with costs 

and an execution issues for their collection; but in equity 

either party is chargeable with their payment.at the*discretion 

of the Court. [Act of 1807, Aik. Dig. 261, 286.] So if in a* 
suit determined, the execution shall be returned “no property 

found, out of which the costs can be collected, an execution 

may forthwith issue against the plaintiff for all costs thereon 
which may have been created by him. [Act of 1826.] Fur- 

ther, the Clerk, or any person interested, is authorized to re- 

quire security for costs of a plaintiff who may reside out of 
State at the time of the commencement of a suit, or remove 

from the same during its pendency—not only for the costs 

which may be awarded to the defendant, but also for the fees 

that are, or may become, due to the officers of Court. [Acts 

of 1867 and 1812, Aik. Dig. 263.] 

Even if it were res integra, it might well be questioned 
whether the statutes we have cited did not relieve the parties 
from the payment of the expensa litis, as the suit progressed. 
But we cannot regard the question as a new one. It has 
been the universal practice in this State, since the organiza- 
tion of its government, for clerks and sheriffs not to demand 
their fees for services rendered in a cause until the same was 
decided. ‘This practice must be considered as strong persua- 
sive evidence of what the legislature intended,and cannot now 
be departed from, unless we were satisfied that it was found- 
ed upon an obvious misconstruction of law. It follows that 
the order of the Chancellor is correct, and is consequently af- 
firmed. 
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SMITH v. LOCKE. 


1. The sheriff levied on twenty-five bales of cotton in a ware-house, as the proper. 
ty of J. against whom he had an execution. S. setting up a claim to fifteen 
bales of the cotton, procured fifteen other bales of cotton, and having obliterated 
the marks and brands, marked them to resemble the cotton levied on and sub- 
stituted them secretly and without force, for fifteen bales of the cotton levied on, 
which he removed, and on the day of the sale claimed the cotton and forbade 
the sale. Held— 

Ist. That if the sheriff elected to receive the substituted cotton for that origi 
nally levied on, S. was concluded by hisown act from denying that it was not 
the cotton levied on. 

2d. That on asuit by S. against the sheriff for the fifteen bales of cotton, the 
only question was whether the property in the fifteen bales levied on wasin S. or 
in the defendant in execution when the execution came into the sheriff’s hands. 

3d. When the sheriff levies on property which does not belong to the defen. 
dant in execution, the true owner may retake possession if he can do so without 
committing a trespass. 


Error to the County Court of Greene. 


Trover by the plaintiff against the defendant in error, for 
fifteen bales of cotton. 

Upon the trial it appeared that the defendant, as sheriff of 
Greene county, had levied on twenty-five bales. of cotton, as 
the property of one Isaac Jordan, against whom he had an ex- 
ecution, and left the cotton so levied on, in the ware-house 
where he found it. It also appeared that the plaintiff claimed 
fifteen bales of the cotton by purchase from Jordan, before the 
levy, but whether before or after the execution came to the 
sheriffs hands, was not shown. It was also in proof that the 
plaintiff purchased from one McDonald fifteen bales of cotton, 
lying in the same ware-house, the marks and brands of which 
he obliterated, and put thereon marks and brands similar to 
those on the twenty-five bales of cotton levied on, and substi- 
tuted the fifteen bales so altered and marked for fifteen bales 
of the cotton levied on, which he removed secretly and with- 
out the knowledge of the sheriff, but peaceably from the ware- 
house. On the day of the sale of the cotton the plaintiff claim- 
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ed the fifteen bales of cotton so substituted, and forbade the 
sale, showing that they were distinguishable from the remain- ~ 
ing ten bales. There was no evidence that the plaintiff inten- 
ded to practice a fraud on McDonald, or that the latter knew 
of his intention,the contract between them being, that he would 
pay for the cotton if he used it, if not he would return it. The 
sheriff proceeded and sold the cotton. 

The Court charged the jury that if the plaintiff purchased 
the cotton from McDonald with some vague and general intent 
to use the cotton in a fraudulent and improper manner, it 
could not prevent the title from vesting in him. But that if 
the plaintiff purchased the cotton from McDonald with a frau- 
dulent intent and on purpose to deceive the defendant, or to hin- 
der and obstruct the due execution of legal process,he was not 
entitled to recover in this action, though McDonald was not de- 
frauded or injured and had no knowledge of any fraudulent 
intent or purpose of the plaintifi—to which the plaintiff except- 
ed, and judgment being rendered in favor of the defendant 
the charge is now assigned for error. 


Turornton and J. B. Ciarxe, for plaintiff in error, insisted 
that the plaintiff had a right to take his own property peacea- 
bly from the sheriff, who was a trespasser in taking it, and 
that it made no difference that an artifice was resorted to, to ob- 
tain it. The charge of the Court that the intention of the 
plaintiff in making the purchase from McDonald could affect 
his title to the property is clearly wrong, and the cause must 
reversed. : 


Jones, contra, maintained that the plaintiff could not recover, 
- because he claimed title to the property under a contract en- 
tered into for the purpose of defrauding the defendant and 
the case was not altered though there was nointention to defraud 
McDonald, as there was an intention to impede due course of 
public justice. [Chitty on Con. 224; Comyn on Con. 62; 11 
Wheaton, 258; 1 Ala. Rep. 34; 2 Wilson 341.] 

That the substitution of the fifteen bales for those levied on, 
was, under the circumstances,an exchange if the sheriff chose so 
to consider it, and the plaintiff could not be heard to say that 

37 
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the sheriff had no right to sell. [16 Wendell, 514; 9 Cowen, 
274; 7 Com. Dig. 521; 20 Viner’s Ab. 515; 3 Camp. 108,] 


ORMOND, J.—The delivery of an execution to the sheriff 
is an authority to take and sell a sufficiency of the property of 
the defendant in the execution to satisfy it, but he acts at his 
peril, and if he takes the prorerty of another he is a tres- 
passer. 

When one is unjustly deprived of his property the law per- 
mits him to redress himself by the recaption of the property if 
he can do it without a trespass or breach of the peace, and this 
rule applies as well to a sheriff who takes property which 
does not belong to the defendant in execution as to any other 
person. 

In the case of the Earl of Bristol v. Wilsmore and Page, [1 
Barn. & Cress. 514,] it was held that where the sheriff had 
levied on a hundred head of sheep in the possession of the de- 
fendant in execution, which he had obtained by fraud, and 
which the former owner had by a stratagem regained the pos- 
session of, after the levy, that in the action by the sheriff 
against him, he could shew that the defendant in execution 
had obtained possession of the sheep with a preconceived de- 
sign of not paying for them, that in such a case, as the proper- 
ty in the sheep did not pass to him, the sheriff had no right to 
levy on them as his sheep, and of course had no right to retain 
them against the real owner. 

This is a very strong case to show that’ the right of recap- 
tion, when one has been deprived of his property unjustly ex- 
ists against the sheriff as strongly as it does against any other 
person. 

If then, the plaintiff had, under claim of title, possessed him- 
self of the fifteen bales of cotton, after the levy, and the sheriff 
had brought trover to recover them, the question would have 
been whether the cotton was the property of Jordan, the de- 
fendant in execution, or of the plaintiff? Is the case varied by 
the substitution by the plaintiff of the fifteen bales of cotton 
obtained from McDonald for that originally levied on? 

We must not permit the indignation which it is natural 
should be felt by the deception attempted in this case by the 
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plaintiff to warp our judgment, no matter how objectionable 
ina moral point of view his conduct may be, he has a right to 
insist that strict justice should be administered to him. 

Where one intermixes his property with that of another, 
such as money, corn or hay, without his approbation or con- 
sent the law gives the entire property, without any account to 
him whose original dominion is invaded and endeavored to be 
rendered uncertain without his consent. [2 Black. Com. 406.] 
The design of the law is to prevent fraud, and although in 
strictness it applies only to those cases where from the minute- 
ness of the several parts, or their resemblance to each other, 
the respective property of each cannot be distinguished in the 
general mass, yet the principle applies to this case. Where 
one throws gold into the crucible of another in which he is 
melting gold, he cannot reclaim his property, though he might 
be able to show the exact amount thus thrown in, nor will the 
plaintiff in this case be permitted to show that the cotton which 
he has substituted for that levied on by the sheriff is capable 
of being distinguished from the rest of the cotton. If the she- 
riff elects so to consider it, he may treat it as the cotton levied 
on by him, and the plaintiff will be concluded by his own act 
from controverting that fact. 

Such being the law, the only question before the jury was, 
whether the fifteen bales of cotton levied on by the sheriff, as 
the property of Jordan, and claimed by the plaintiff was his 
property at the time the execution came to the sheriff ’s hands. 
It was wholly unimportant with what view the purchase was 
made from McDonald of the fifteen bates of cotton; whether 
such purchase was Jona fide or made with intent to obstruct 
the due execution of legal process, was a matter entirely for- 


- eign to the question before the jury, which, as already stated 


was, whether that portion of the cotton levied on by the sheriff 
as the property of Jordan, which was claimed by the plaintiff, 
was or not his property when the execution came to the hands 
of the sheriff. 

The determination of the question submitted to the jury by 
the Court, and upon which their verdict was made to depend, 
did not lead to the consequence supposed by the Court, for 
notwithstanding the purchase from McDonald may have been 
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with a fraudulent intent, the plaintiff’s title to fifteen bales of 
the cotton levied on may have been perfect when the supposed 
lien of the execution attached. 

For this error in the charge of the Court the judgment must 
be reversed and the cause remanded. 





WOODRUFF v. THE BANK OF THE STATE OF 
ALABAMA et AL. 


1, When Commissioners appointed by a Judge of the Suprente or Circuit Court to 
settle an estate in which the Judge of the County Court is interested, act under 
the appointment, the record of the County Court should set out the commission 
under which they assume to act. 

2. Such Commissioners are invested with all the powers appertaining to the Coun- 
ty Judge with reference to the estate committed to their supervision. 

3. They are authorized to make a final distribution of the assets among the eredi- 
tors, and to render a decree for the amount due to each person. 

4, When such a decree ts made, a short stay of execution may be allowed to give 
the administrator the opportunity fo pay the several creditors, without incurring 
the costs of an execution. 


Wair of Error to the County Court of Shelby County. 


The first matter which appears in this record is a report of 
certain Commissioners, setting out that they were appointed by 
the Hon. P. T. Harris, Judge of the Circuit Court for this 
State, Commissioners to settle and adjust the claims against 
the estate of George L. Medlock, that they met at Montevallo, 
on the 9th day of October, 1840, and from the vouchers and 
assets of the said estate, presented to them by Woodruff, the 
administrator, they proceeded to execute the duties assigned to 
them as follows: 

The report then sets out the names of the several creditors of 
the estate whose claims are allowed, stating briefly the nature 
of the claims, with the amount due thereon for the principal 
in one column, and for the interest in another. 
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Among the claims thus allowed are those specified as Bank 
judgments, but it is not designated what Bank they are in fa- 
vorof. The aggregate amount of the claims thus allowed is 
$7,254 75. 

The entire amount of assets is stated at $3,241 75, making 
according to the report, a dividend of forty-four and one fourth 
per cent. on the claims allowed, and leaving in the hands of 
the administrator $31 50. 

The report then proceeds to set out a statement of the claims 
disallowed by the Commissioners. It does not appear when 
this report was returned to the County Court, or whether the 
Commissioners themselves constituted a special Court under 
the statute. 

At the February term, 1841, the following entry was made : 

“ This day came into open Court Joseph Woodruff, the ad- 
ministrator of the estate of George L. Medlock, deceased, and 
made settlement of the estate in the following manner, to wit: 
By report of Edmund King, John S. Storrs and Samuel, Bow- 
den, Commissioners, it appears that the liabilities of said estate 
amount to $7,254 75, that the assets in the hands of the ad- 
ministrator amount to $3,241 75, making a dividend of forty- 
four and one-fourth cents on the dollar, and leaving $31 50 in 
the hands of the adminis‘rator—and all other claims rejected, 
which will more fully appear by the report of the Commis- 
sioners marked (A.) which is ordered to be recorded; and on 
the application of the administrator it is ordered that he pay 
all the claims allowed against the said estate in the Clerk’s of- 
fice, on or before the first Monday of March next, if not, exe- 
cution to issue on each claim for its proportion according to re- 

port marked (A.) 
' The administrator prosecutes his writ of error to reverse 
those proceedings, and all the creditors whose claims appear as 
allowed in the report of the Commissioners are made defen- 
dants to the suit. 

The assignment of error insists that the judgment is erro- 
neous— 

1. Because there was no notice given of the time and place 
of the meeting of the Commissioners. 

2. Because the claims allowed were not authenticated. 
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3. Because the Commissioners had no authority to settle 
and adjust the claims. 

4. Because they did not receive and examine the claims in 
the Clerk’s office. 

5. They did not set forth the sum allowed on each claim. 

6. They did not return under oath a list of all claims, &e. 
laid before them. 

7. The.decree of final settlement is uncertain. 

8. It does not specify in whose favor, nor for what sum, ex- 
ecution may issue. 

9. It is not in conformity to the statute. 


SHorrTripes, for the plaintiff in error. 
B. F. Porter, contra. 


GOLDTHWAITE, J.—The proceedings in this case, so far 
as they relate to the settlement of the estate by Commissioners, 
most probably had their origin in consequence of some interest 
which the Judge of the County Court had in the estate to be 
settled, either as counsel or otherwise. We say most proba- 
bly, because it is only in such cases that a Judge of the Circuit 
Court is authorized to issue a commission. Upon the presump- 
tion that our supposition is correct, and because these proceed- 
ings if in fact had under the statute which will presently be re- 
cited, are at present so fatally defective that no judgment can 
be rendered upon the record. We consider it proper to state 
what the correct practice under this statute is, and shall then 
show in what respect this record differs from it. 

The statute provides, that in all settlements hereafter to be 
made by executors, administrators or guardians, with the Or- 
phans Court, in which the Judge of the said Court may have 
been employed as counsel, or may otherwise be interested in 
such settlement, it shall be the duty of the said Judge to give 
immediate information of the fact to one of the Judges of the 
Supreme or Circuit Court, who shall thereupon issue a com- 
mission to three persons of the proper county, directing and 
empowering them to proceed to make said settlement’ under 
the rules and regulations now prescribed by law. Such set- 
tlement when made as aforesaid shall be duly recorded by the 
Clerk of the said Court, and shall have all the force and effect 
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of settlements made by the Judge of said Orphans’ Court.— 
[Dig. 252, §41, 42.] 

In Lister v. Vivian, [8 Porter, 375,] where the construction 
of the same statute was involved, we held it necessary that the 
commission issued by the Judge of the Circuit Court should 
appear of record, it being a special authority, and the only 
warrant for the acts of the Commissioners; and also that its 
existence and legality could not be supplied by intendment 
or inferred from a recital in the minutes of the Clerk or in the 
report of the Commissioners, but the commission itself should 
appear, that it might be seen whether it furnished a warrant 
for the acts done nnder its authority. 

In proceedings subsequent to and under the commission, the 
first step proper to be taken is to enter it upon the minutes of 
tho Orphans’ Court, and then the Commissioners are at once 
invested with all the powers and duties of the Judge of the 
County Court so far as applicable or necessary to a final set- 
tlement of the particular estate, and their mode of proceeding 
with reference to the estate will be precisely the same as that 
pursued by Judges of the County Court in other cases. 

In the case of Lister v. Vivian, it was considered an open 
question whether such Commissioners can render a final. de- 
cree, but we are satisfied they have the same powers in this 
respect as the County Judge, under the acts of 1822 and 1830. 
[Dig. 252, §34, 37.] This decree when made ought to ascer- 
tain with precision the amount for which a recovery is given 
in favor of each individual, and this amount should be for the 
true dividend produced by a distribution of the assets equally 
to the creditors, unless a distinction is required to be made in 
favor of some of the preferred debts under the statute, such 
- as funeral expenses, &c. 

Upon the rendition of such a decree it might be proper to 
provide a stay of execution for some short period in order that 
the administrator should have the opportunity to pay the res- 
pective creditors without the costs attendant upon an execu- 
tion. On the rendition of such a decree, and when recorded, 
the Clerk of the County Court would be authorised to issue ex- 
ecution after the expiration of the stay. 

It will be seen npon examination of the statement prefixed, 
that those proceedings do not conform to the opinions now ex- 
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pressed, as the commission is not set forth on the record, nor 
is there any decree in point of fact, for the report merely as- 
certains the debts aJlowed, the assets and the dividend which, 
under the report, would be coming to each, but it.is entirely 
deficient in ascertaining who the creditors are that are entitled 
to judgment, and particularly in omitting to ascertain what 
Bank is intended as the owner of certain judgments. 

The report not being entitled to any consideration as a de- 
cree there was no necessity or propriety in suing out a writ of 
error; the proper remedy to prevent injurious effects from exe- 
cutions is to supersede them when irregularly issued. 

The writ of error must be dismissed, and it would be pru- 
dent for the Commissioners to amend their report and render a 
final decree in favor of creditors before the latter seek to sue 


out execution. 





GARY er at v. WOOD. 


1, Where an issue is joined upon a suggestion that the sheriff could, with due dili- 
gence have made the amount of an execution, and a general verdict returned in 
favor of the plaintiff, the legal inference is, that the jury have affirmed the truth 
of the facts alledged in the suggestion; and if the suggestion is sufficient, a judg- 
ment may be rendered thereon. 

2. When the judgment entry recites that an issue was joined, but the record does 
not contain a plea, it will be intended that the plea wasa mere denial of the case 
stated by the plaintiff. 

3. Where the service of notice of a suggestion was effected on the sheriff only, and 
the judgment entry recites that “ the defendant came by his attorney, &c.”’ and 
a judgment is rendered on verdict against ‘ the defendant,” the inference is, that 
the sheriff is the party against whom the recovery is had; aad his sureties can’t 
join with him in the prosecution of a writ of error. 


This was a suggestion in the County Court of Sumter by the 
defendant in error against Gary, as sheriff of that county and 
his sureties, that the sheriff could, by due diligence, have made 
the amount ofan execution isswed from that Court and placed 
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in his hands, at the suit of the defendant in error against John 
Hillman for the amount of one hundred and thirty-one dol- 
lars damages, and thirteen dollars and sixty-eight cents costs 
of suit. 

The service of notice of the suggestion is acknowledged by 
the sheriff—there is no plea in the record, but a judgment 
was rendered as follows : 

«“ Whereupon came the parties, the plaintiff by attorney, and 
the defendant by his attorney, as well as in his own proper 
person, and there also came a jury, to wit: Robert Arrington 
and eleven others, who being sworn well and truly to try the 
issue joined, returned a verdict in these words, ‘ We, the jury, 
find for the plaintiff, and assess his damages to one hundred 
and sixty-three 93-100 dollars.’ It is therefore considered by 
the Court, that the plaintiffs recover against the defendant the 
sumof one hundred and sixty three 93-100 dollars, the damages 
aforesaid, by the jury aforesaid assessed, together with his 
costs by him about his motion in this behalf expended.” 

To revise this judgment a writ of error has been prosecuted 
to this Court. 


























, 









Buss & Batpwin, for the plaintiff in error— 
1. It does not appear from the record that the writ of exe- 

cution named in the suggestion was placed in the hands of 
Gary, or that he was sheriff. 

2. It does not appear to have been proved that the money 
could have been made on the execution by due diligence. In 
fact it does not appear that any of the allegations of the notice 
or suggestion were satisfactorily shown to the Court or jury. 

3. Lastly—the judgment is against one only of the defen- 

-dants below, but which one no where appears on the record. 











Stere.e & Mercatr, for the defendant. 







COLLIER, C. J.—1. The suggestion of the want of dili- 
gence on the part of the sheriff expressly asserts that the exe- 
cution came to the hands of Mathias E. Gary, on the first day 
of April, 1841, and that he was then sheriff of Sumter county. 
In truth it alledges every fact with precision which was ne- 
38 
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cessary to invest the Court with the summary jurisdiction pro- 
vided by statute. 

2. In respect to the second point made by the plaintiff in 
error, it is insisted that it is not enough that the suggestion be 
complete in its recitals and allegations, but the judgment itself 
must set out every fact necessary to authorize the procedure. 
A single remark in the opinion of the Court in Curry v. The 
Bank of Mobile, [8 Porter’s Rep. 372,] mav favor this argu- 
ment, but the subsequent case of Adams et al v. White, [2 Ala. 
Rep. 37,] shows that it cannot be sustained. In the latter case 
the proceeding was a failure to make the money on an execu- 
tion, &c. and the judgment was by default. The judgment, 
after reciting the appearance of the plaintiff aud the default of 
the defendant, states that, “on motion and suggestion to the 
Court, that the money could have been made by due diligence 
thereupon came a jury, &c. who say they find for the plaintiff 
the sum of, &c. The Court say, “If the sheriff had appeared 
and contested the allegations of the suggestion, the finding of 
the jury, under the authority of the case of Curry v. The Bank 
of Mobile, [8 Porter, 360,] might have been considered suf- 
ficient.”” 

In the case at bar, the record does not inform us what was 
the character of the issue on which the suggestion was tried; 
yet, in suits prosecuted in the usual mode, where the record 
does not impart information on this point, it has been repeat- 
edly holden that it will be intended the issue was a mere deni- 
al of the complaint. By analogy, we must infer that the ques- 
tion tried by the jury was, whether the suggestion was true in 
fact. Taking this to be law, and the conclusion follows that 
the verdict affirms the truth of every material fact alledged in 
the suggestion. And issue being taken on the suggestion, it 
must be regarded as a {part of the record, and the facts which 
it discloses will be quite as effectual to sustain the judgment as 
if shown by the entry of the Court on its minutes. 

3. The notice of the suggestion does not appear to have 
been given to any other person than the sheriff himself, and 
though it was competent to have rendered a judgment against 
the sureties for the default of their principal, [Reid et al v. 
Jackson, 1 Ala. Rep. N.S. 207,] yet it must be intended that 
the recital in the judgment entry, that the defendant came by 
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his attorney. as well as in his own proper person, indicates 
the appearance of the sheriff only. In Catlin, Peeples & Co. 
vy. Gilder’s ex’rs. [3 Ala. Rep. 536,] upon the margin of the 
judgment entry, the suit was stated against the defendants in 
their firm name ; one of the defendants only had been served 
with process, who pleaded ; the judgment recited that the par- 
ties came by their attornies, and the jury were empannelled to 
try the issue joined. The Court held that the reasonable in- 
ference was, that they only appeared who were parties to the 
issue tried. To the same effect is Puckett v. Pope, [3 Ala. 
Rep. 552. | 

The defendant, against whom the judgment is rendered, is 
not mentioned by name, but as the sureties did not appear, it 
is clear that they are not parties to it. If it could be regarded 
as a judgment against them it would be erroneous, for the 
omission to show by the record that it was proved to the sat- 
isfaction of the County Court, that they were the sureties of 
the sheriff. [McRae et al v. Colclough, 2 Porter’s Rep. 74.] 

If an execution was issued on the judgment against the she- 
riff and his sureties, it would be entirely competent for the lat- 
ter to obtain a swpersedeas and quash it on motion,as the judg- 
ment would not warrant such an execution. But the sureties 
cannot join with their principal in the prosecution of a writ of 
error to revise a judgment to which they are not parties—and 
for this misjoinder the writ of error is dismissed. 


HAZARD y. THE PLANTERS’ AND MERCHANTS’ . 
BANK. 


1, A note payable to “ the President and Directors of the Planters’ and Merchants’ 
Bank of Mobile,” is in its legal effect a note payable to the corporation, and may 
be sued on as such. : 


Error to the Circuit Court of Mobile. 
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J. A. CampBELL, for the plaintiff in error. 


ORMOND, J.—This is an action instituted by motion on 
the part of the Bank against the plaintiffs in error as makers of 
a promissory note, by which they promised to pay the amount 
for which the note is given to “the President and Directors of 
the Planters’ and Merchants’ Bank of Mobile,’’ and the ob- 
jection is that the note is not payable to the corporation nor 
any proof that it was the owner of the note. 

The corporate name of the Bank is “ The Planters’ and 
Merchants’ Bank of Mobile,’? and the necessary intendment 
is that this note is payable to the corporation. The President 
and Directors are those who manage its concerns, and it would 
be most unreasonable to suppose that the note was meant to 
be for their benefit as individuals. The case of Alston v. 
Heartman, [2 Ala. Rep. 699,] is in principle like this, and the 
eases there cited, especially Gilmore v. Pope, [5 Mass. 491,] 
expressly in poiut. 

Let the judgment be affirmed. 


MORRIS v. HARVEY. 


1. Where a father conveys all his estate to his son, under circumstances which 
possibly might lead to the conclusion that a trust was inteaded for the grantor, 
but the transaction is free from fraud, the deed cannot be avoided or personal 
property conveyed by it recovered, in a court of law, 

2. If the conveyance under such circumstances express a consideration which was 
never paid, or if the same was in fact paid, these circumstances will not, as be- 
tween the parties avoid the deed. 


Warr of Error to the Circuit Court of Talladega county. 


Detinue for a slave. The cause was determined on a de- 
murrer to the evidence and ypon the general issue. 
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The evidence is stated at large, but may be condensed into 
the following facts: 

Charles Harvey, the plaintiff in the present action on the 
26th December, 1840, was in custody of one Jeter, on a peace 
warrant, issued by a Justice of the Peace, at the suit of his 
wife. Jeter was specially deputized to make the arrest, and 
two of his sons had married daughters of Harvey. When be- 
fore the Justice of the Peace, Harvey offered his son Thomas 
as his surety, but the Justice refused to take him, alledging he 
was not responsible in point of property. The elder Harvey 
then said he would make him able, and calling on a witness 
declared in the presence of those then there, as well as in the 
presence of his son, that he gave his son every thing he had. 
The Justice continued his refusal, and another person then pre- 
sent was called upon by the elder Harvey, but this person de- 
clined to be his surety, alledging as a reason that he had seen 
the wife of Harvey, who bore the marks of much violence. 

On Sunday the 27th December, both of the Harveys came 
to the house of one Hagerty, and informed him they had been 
there the day before, to procure him to be the elder Harvey’s 
surety on the peace warrant—that the elder Harvey had bro- .- 
ken from Jeter’s custody, and they wished Hagerty to draw 
up some instrument of writing conveying the real and personal 
estate of the elder to the younger Harvey, the former saying 
he intended going to Georgia, and did not wish his other chil- 
dren to have any of his property, or to scatter it. 

Two deeds were then drawn, though one of them was pos- 
sibly dated as of another day, by agreement of both parties; 
one of these deeds was for land, on which the elder Harvey re- 
sided, worth two or three dollars per acres; the other, produ- 
- ced in evidence at the request of the plaintiff, was a release or 
quit claim, dated the 27th December, 1840, executed by the 
elder to the younger Harvey, for the slave sued for and nine 
others. The consideration named in the deed is twelve hundred 
dollars, acknowledged to be paid, or secured to be paid, by the 
releasee to the releasor. No money was paid by the younger 
to the elder Harvey, but it was understood the former was to 
pay the debts due from the latter. These debts were believed 
not to exceed twenty-five dollars, and there was no proof that 
the younger Harvey had paid any of them. ‘The slaves men- 
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tioned in the release, at its execution, were worth thirty-eight 
hundred dollars. 

The elder Harvey, after the execution of the deeds, started 
for Georgia, but returned about three weeks afterwards, and 
was then seen in custody of the officer, who appeared to be 
carrying him to the jail of Montgomery county. 

A short time, perhaps a week, before the deeds were thus 
executed, the younger Harvey called on Hagerty, to ascertain 
if he would take Harvey’s mother, and let her reside with him. 
Hagerty refused, and she was afterwards in the family of one 
of the Jeters, her son-in-law. The younger Harvey had said 
he had loaned to this Jeter some of the slaves mentioned in 
the deed of release, alledging as his reason for the loan, that 
he regarded it but right that the other children should share a 
part of the benefit of the property. He had also said that he 
had received a proposition through Hagerty’, from his father, 
to compromise— this proposition was, for the younger Harvey 
to keep the slaves, and that the elder should have the land. 
The younger Harvey had inquired of one Taylor whether a 
deed made on Sunday and without consideration would stand 
in law, saying this had been urged upon him as reasons for a 
compromise. The compromise was refused by the younger 
Harvey, and his only object in stating the matter seemed to be, 
a wish to ascertain Taylor’s opinion upon the validity of the 
deeds. 

The elder Harvey isa man of ordinary shrewdness, but 
scarcely so shrewd as his son; he was between fifty and sixty 
years of age at the execution of the deeds, and can neither 
read nor write. The younger Harvey is a married man, and 
at the time of the transaction lived about a quarter of a mile 
from the then residence of his father ; it was not known to any 
of the witnesses that he had offered to take his mother to his 
house ; his father is apparently without property, living with 
Some person in the neighborhood of his son, and is working 
for his subsistence. 

The slaves were not present when the deed of release was 
executed, nor were they then delivered, nor at any other time 
within the knowledge of the subscribing witness. 

The slave in controversy having been taken into possession 
by the younger Harvey, was carried from Montgomery to 
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Talladega county and hired to the defendant. The value of 
the slave and of his services, as well as the defendant’s refusal 
to deliver him to the plaintiff was in evidence. 

To this evidence the defendant demnrred, and the plaintiff 
joined ; thereupon judgment was given for the plaintiff, which 
the defendant now seeks to revesse. 





Cuitron, for the plaintiff in error, insisted that the elder 
Harvey was estopped from disputing either the deed or its con- 
sideration. [16 John. 116; Powell v. Monson, 3 Mason, 347: 
Jackson v. Ball, 1 John. cases, 90; Oakley v. Berman, 21 
Wend. 585; 8 Cowen, 406.] 

No fraud is shown——-no means of deception resorted to—the 
deed was made understandingly, and whether with or without 
consideration is valid as between the parties to this action.— 
Jackson v. King, 4 Cowen, 207; 4 Wend. 474.] 

It cannot be pretended there was a want of capacity in the 
elder Harvey to make the deed. To make such a defence at 
law the loss of understanding must be entire. [4 Cowen, 209.] 
Nor does the circumstance that he is unable to read or write 
Vitiate the deed, unless imposition could be presumed. [2 
John. 404. ] 

The execution of the deed on the Sabbath day does not ren- 
der it void. [Thompson v. Cerner, 9 Cowen, 255.] 


Rice, contra, insisted that a jury would have been author- 
ized to infer fraud, or at least undue influence, from the cir- 
cumstances in evidence, and either will avoid the deed as be- 
tween the parties. [3 Cowen, 537, 571.] 

The consideration is falsely stated, for it is clear that no mo- 
ney was paid, or secured to be paid. This isa fraud on the 
elder Harvey. 

In a case of fraud the party is not compelled to go into equity 
to rescind the conveyance, but may sue at law. [Alexander 
v. Dennis, 9 Porter, 174; Swift v. Fitzhugh, 9 Porter, 40; 
Mobile Cotton Press v. Magee, ib. 679; Hinds v. Longworth, 
11 Wheat.; Blocker v. Burruss, 2 Ala. Rep. 354.] 

A deed of bargain and sale without a consideration is void, 
[Church. Digest, 322,] and the deed in this case cannot be con- 
sidered in a more favorable view. 
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GOLDTHWAITE, J.—The right of the defendant to demur 
to the evidence does not appear to have been contested in the 
Court below; if the plaintiff in this case had refused to join in 
the demurrer, it may admit of doubt whether a joinder ought 
to have been compelled, inasmuch as the evidence offered to 
impeach the deed for fraud is entirely parol, and also loose, in- 
definite and wholly circumstantial. We mention it at this 
time f6r the purpose of indicating that it has never been held 
by this Court, that every case may be withdrawn from the 
jury, and the facts referred to the Court by a demurrer to evi- 
dence. 

The defendant below insists here, that nothing whatever was 
shown in evidence which can rightfully impair the title of the 
younger Harvey to the slave in controversy ; and the plaintiff 
contends that the deed is void for fraud in its execution; or if 
it was not fraudulent that it has no adequate consideration to 
support it. 

We have carefully examined the evidence again and again, 
for any fact or circumstance from which fraud might legally 
be inferred, but can find none. It is true the plaintiff is shown 
to be an illiterate old man, who can neither read nor write; 
but it is certain that the deed was drawn at his own request, 
and that it fully conforms to his wishes, as expressed previous 
to its execution. If the deed was not read to him it cannot be 
doubted from what the subscribing witness relates, that he 
was fully acquainted with its contents, and intended it to pre- 
vent his other children from getting any of his property, or from 
scattering it. Conceding that it is possible the deeds were made 
with no intention to invest the son with the absolute property 
either in the land or slaves, but were intended to invest the son 
with the mere legal title for the purpose of keeping the property 
together and protecting it during the absence of the father, if a 
* trust was thuscreated in favor of the elder Harvey, it cannot 
be enforced at law, nor will the trust operate as a destruction 
of the deed. We do not understand the defendant im error as 
insisting that the trust could be used to defeat the deed, but 
that it isa strong evidence of fraud that this trust was not de- 
clared on the face of the instrument itself. In answer to this 
it need only be said that if the conversation which is shown to 
have taken place between the parties and the witness who 
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dtew the deeds, evinces that a zrust, and not an absolute sale, 
was intended; yet also shows the elder Harvey intended to 
convey the title of his property to his son, and the deed is ef- 
fectual for that purpose. hether this conveyance was, as 
between the parties, intended to be governed, limited or other- 
wise controlled by a trust, is one of the proper functions of a 
Court of Equity to inquire. We think there is nothing in the 
case to warrant the inference of fraud in the execution of the 
deed, and therefore it cannot be impeached, however inconsis- 
tent the acts of the grantee may have been to the trust, if any 
existed. [Swift v. Fitzhugh, 9 Porter, 39; Taylor v. King, 6 
Mun. 366; Watt v. Grove, 2 Sch. & Lef. 501 ; English v. Lane, 
1 Porter, 328.] The other question, as to the inadequacy or 
want of consideration is more clear, as the current of decision 
isuniform to show that this is not the subject of inquiry at law. 
[Powell v. Monson, 3 Mason, 347; Jackson v. Bell, 1 John. 
cases, 90; Oakley v. Merman, 21 Wend. 585; McCutchen v. 
McCutchen, 9 Porter, 650. ] 


Our conclusion is that the judgment on the demurrer to the 
evidence is erroneous; it is therefore reversed and the cause 
remanded. 





BATRE v. SIMPSON. 


~ 1. Where a contract was made forthe purchase of ninety bales of cotton, part 
at one price and part at another, all of which had not been weighed, it must be 
regarded as an entire contract ; and if the cotton was destroyed before it was all 
weighed, the plaintiff is not entitled to recover the price of any part of it, And 
the willingness of the purchaser to have taken less or more than the plaintiff 
agreed to sell him, cannot change the character of the contract. 

2. Merely sending a delivery order for cotton on a warehouseman to the purchaser 
without solicitation on his part, all of which is not in a deliverable state, will not 
in the absence of other proof, transfer the property so as to put the cotton at the 
purchaser’s risk. 

3. Books of accounts kept by a deceased clerk, and other entries or memoranda, 
made in thegcourse of business or duty, by any one who would at the time have 
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been a competent witness-to the fact which he registers, are admissible evidence; 
and where the book or memoranda in which the entry is made, is lost, then a 
copy, supported by the oath of the party who copied it, is admissible. 


Warr of Error to the Circuit Court of Mobile. 


This was an action of assumpsit by the defendant in error 
against the plaintiff, to recover the price of cotton sold and de- 
livered. The cause was tried on the general issue. On the 
trial it was proved that one Gary,a cotton broker of Mobile was 
employed by the defendant to purchase cotton for him, and on 
Saturday, the 31st March, 1838, applied to the plaintiff, a cot- 
ton factor of that city, to purchase of him the cotton in ques- 
tion. The plaintiff exhibited samples of the cotton he had on 
hand, and Gary agreed to take ninety bales—for the price of 
which the action is brought—took the marks thereof, and stip- 
ulated the price at sixteen cents for a part, and fifteen and 
three-fourth cents for the residue, per pound. The keeper of 
the warehouse in which the cotton was stored was present 
when the contract was made, and to an inquiry addressed by 
Gary to the plaintiff, stated that the cotton could not be deliv- 
ered until Monday, some of it, or twenty-four bales, had not 
been weighed. In the afternoon of the same day the broker 
. sent for the samples of the cotton he had agreed to take, and 
they were sent to him, together with an order to the ware- 
houseman to deliver the cotton to Gary. The order was re- 
tained by Gary, without presenting it to the warehouseman, or 
in any manner objecting to it. 

The cotton in question consisted of the crops or parts of 
crops of three or more planters, with distinct marks on each 
parcel, and was received by the plaintiff about three weeks 
previously for sale. At the time of its reception by the plain- 
tiff sixty-six bales of thecotton were weighed by the warehouse- 
man with whom it was stored, he being a weigher of cotton 
in Mobile. The residue was not weighed while in plaintiff’s 
possession, nor was there any evidence of what it weighed. 

The cotton was not weighed after the bargain between Gary 
and the plaintiff, and the former being examined as a witness 
stated that he had never seen any table of the weights of any 
part of the cotton, and that he was not in the habit when he 
purchased cotton, to call for and examine the weights previ- 
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ously ascertained. On Sunday night next succeeding the con- 
tract, all the cotton was consumed by fire, before the removal 
of any part from the warehouse. 

No part of the purchase money was paid, but sales of cotton 
were usually made for cash, which was to be paid in two or 
three days. Gary in his evidence stated that the number of 
bales was immaterial to him, that he may have had orders for 
five hundred bales on that day, and would have purchased a 
greater or less quantity than the ninety bales, if the prices and 
quality suited ; but nothing of this kind was said at the time 
of the contract. 

The Court charged the jury—1l. Where an agreement is 
made by a broker for the purchase of cotton upon an exhibi- 
tion of samples, if the cotton is ready for delivery, and an or- 
der on the warehouseman is given by the seller to the buyer, 
from that time itis placed at the buyer’s risk. But if at the 
time of the agreement, it is stated that the cotton cannot be 
delivered for two days, and after the broker left the vendor, 
the latter, without being requested to do so, in the afternoon of 
the same day, sent the delivery order to the former, it forms a 
contract for the sale and delivery of the cotton to be executed 
two days thereafter. 

At the request of the defendant’s counsel, the Court instruct- 
ed the jury— . 

2. The fact that part of the cotton was weighed by the fac- 
tor, or his warehouseman, at the time of its receipt, did not 
form the criterion of the weights, unless the purchaser con- 
sented thus to receive it. 

3. If the jury should believe, that at the time Gary made the 
contract, nothing was said about the weights, and none were 

‘disclosed to him, and he agreed to purchase ata specific price 
per pound, if the cotton was destroyed before the weights 
were ascertained by the parties, the loss must fall on the 
vendor. 

The defendant’s counsel] prayed the Court to instruct the 
jury as follows: 

4. If the contract was for three lots of cotton of specific 
marks, at a certain price per pound, the cotton remained at 
the risk of the seller until the weights were ascertained—this 
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charge the Court gave with the addition of the words “as to 
the cotton not weighed,”’ 

5. If the order to the warehouseman was for all the cotton, 
and a part had not been weighed, then no recovery can be had, 
unless a specific portion was taken into possession upon the 
delivery of the order. This charge the Court refused to give, 

6, If the contract was for cotton of specific marks, and for a 
specific number of bales of those marks, the entire quantity 
must be delivered; and if, before any portion was removed 
and the weights of all ascertained, the whole was destroyed, 
the vendor must sustain the loss. This charge the Court also 
refused to give. 

The plaintiff ’s counsel requested the Court to charge the 
jury as follows: 

7. That although at the time the contract was made for the 
purchase of the cotton, the broker was informed that twenty- 
four bales were not weighed, and on that account the whole 
could not be delivered till Monday following; yet, if on the 
same evening the defendant sent for the samples, and with the 
samples the plaintiff sent an order for the delivery according 
to contract, the sending of the samples and order to the defen- 
dant, and the retention of the same by him, may, or may not, 
as the jury think proper, be inferred by them to be an agree- 
ment to receive the cotton according to the order. This 
charge was given in the terms in which it was asked. 

8. That ifthe jury believe the cotton was weighed by a 
competent public weigher, and they have proof of those 
weights, they are a criterion in this case, although there was 
no express assent by the defendant. This instruction was also 
given. 

To the charges given and the refusal to charge as prayed, 
the defendant excepted, &c. 

Further, the plaintiff proved that Graham, the weigher and 
warehouseman was dead, and his book was destroyed by some 
one of the fires that occurred in Mobile, and then offered a 
witness to prove that after the destruction of the cotton a tran- 
script was mace by the witness from the book of Graham; 
which the witness prodticed and offered to read. ‘To this evi- 
dence the defendant objected, but the objection was overruled 
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and the paper read to the jury; and thereupon he excepted, 
&c. All of which exceptions are duly certified. 

A verdict being returned for the plaintiff for the price of the 
sixty-six bales of cotton and judgment thereupon rendered, 
the defendant has prosecuted his writ of error, &c. 


CamMpPBELL, for the plaintiff in error. The contract was en- 
tire for the purchase of ninety bales of cotton, a part at sixteen 
and the residue at fifteen and three-fourth cents, and the de- 
fendant was not obliged to accept any part unless the whole 
was tendered to him. [1 Ala. Rep. N.S. 140; 13 Wendell’s 
Rep. 358 ; 22 ib. 658; 11 Eng. C. L. Rep. 256; 16 ib. 247; 
17ib.401.] Ifa different principle were recognized, the defen- 
dant below might have been compelled to accept any portion 
of the cotton which was delivered, though the withholding of 
the remainder might change the average price at which the 
purchase was made. 

The weighing was intended to ascertain the amount to be 
paid for the cotton, and the weights ascertained previous to 
the purchase were not obligatory on the purchaser—he had 
never assented to their correctness. [6 Cow. Rep. 254; 7 
Dana Rep. 58; 6 Pick. Rep. 280; 14 Wend, Rep. 31.] 

The delivery order to the warehouseman did not transfer 
the property previous to presentment or acceptance. [Chitty 
on Con, 115; 7 Gill and Johns. Rep. 406; 10 Eng. C. L. Rep. 
138; 2 Comp. Rep. 441, 443.] | 

He referred to his argument in Magee v. Billingsley, 3 Ala, 
Rep. 679, and cases there cited. 


Hopkins and Lesesne, for the defendant. The contract 
was not entire; for the broker expressly states that his pur- 
chase was not induced by the exact number of bales which he 
agreed to take. [1 Camp. Rep. -54; 17 Eng. C. Rep. 19.]} 
His orders for the day may have amounted to five hundred 
bales or more, and he would have bought more or less than 
ninety. At common law, delivery is not necessary to consum- 
mate a sale ; and in the present case the sale was perfect as to 
all the cotton that was in a deliverable state as soon as the de- 
livery order was accepted by the buyer; and this is the law 
even as to the twenty-four bales which was unweighed. [13 
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Pick. Rep. 173; 20 ib..280; Hammond v. Anderson, 1 B. & 
P. Rep. 68; Zwinger v. Sumada, 7. Taunt. Rep. 265. ] 

The defendant’s purchase was made in reference to the 
weights of the 66 bales previously ascertained, as evidenced 
by the remark of the warehouseman addressed him at that 
time ; for that was such as to have induced him to insist upon 
a reweighing had he desired it. If the broker of the defendant 
did not consider the sale complete, and the property changed, 
why did he send for the samples? They could have been of 
no value to him, but were necessary to enable the plaintiff to 
discharge his commission. 

It is possible that by considering each charge given, or refu- 
sal, as entirely isolated from all others, error may be found in 
the bill of exceptions, but such is not the correct mode of treat- 
ing it. The bill of exceptions must be considered as a whole, 
and each part of it be allowed to explain and sustain the other, 
if by any reasonable interpretation it may be done. 

They also cited their argument and the opinion of the Court 
in Magee v. Billingsley, 3 Ala. Rep. 579. 


COLLIER, C. J.—The recital of the evidence in the bill 
of exceptions would seem to indicate that the contract for nine- 
ty bales of cotton was entire, and that none of them were put 
at the purchaser’s risk until all were weighed. The charge 
given in answer to the third prayer of the defendant’s counsel 
for instructions, which asserted that only as to the cotton not 
weighed, did the seller’s risk continue—and the refusal to give 
the two following charges prayed, clearly show the opinion of 
the Judge to have been, that the cotton which was weighed 
might be at the purchaser’s risk, although the remainder might 
not be in a deliverable state. 

The entirety of the contract is a question of law, while the 
terms in which it was entered into are referable to the jury 
and must be ascertained by them. Instead then, of underta- 
king to inform the jury that the contract was divisible, the 
Court should have instructed them, that if the agreement was 
to purchase ninety bales of cotton in a warehouse in Mobile, 
at the prices stated by the witness, all of which were not in a 
condition to be delivered, because all was not weighed, the 
contract was entire for the purchase of all the cotton, though 
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there may have been a difference in the price, according to 
classification, and the bales had several distinct marks on them, 
indicating the name, &c. of the planter who prepared them for 
market. 

In determining the character of the contract, we cannot, as 
argued by the defendant in error, be influenced by the extent 
of the orders which the broker had from his customers for cot- 
ton on the day he made the purchase in question. The seller 
had no connection with these orders, and does not appear from 
the record to have been aware of them. But even if the pur- 
chaser had fully informed the seller on this point, it could not 
change the legal effect of the contract; this must be ascertain- 
ed from the situation of the parties, the subject matter and the 
terms employed by them as furnishing the surest indicia of 
their intention. 

Thesending the delivery order by the defendant in error to the 
plaintiff’s broker was a gratuitous act, and done as it seems at 
his own suggestion. The guo animo with which it was sent 
and received does not appear; and it cannot be inferred that 
either party intended thereby to perfect the sale, inasmuch as 
the situation of the cotton remained as it was when the contract 
was made. Perhaps the reasonable inference is, the delivery 
order was sent merely to enable the purchaser to examine the 
cotton, and after it should be weighed to invest him with the 
right of property. 

In Magee v. Billingsly, [3 Ala Rep. 698,] we say, “the or- 
der to the warehouseman to deliver all the cotton of the plain- 
tiff in store, is not conclusive evidence to show a transfer of 
right ; but the prima facie inference, from an. inspection of the 
paper taken in connection with the contract, is that the seller 
intended to part with the possession, as well as the property, 
in favor of the purchaser.’’ In that case it appeared that the 
order was received and presented at the warehouse, and that 
the contract was for the “ purchase of an entire crop of cotton 
then present, without reference to quantity, at a certain price 
per pound, all of which had been weighed by a public weigher, 
within seven days preceding.” No stipulation was made for a 
credit, but the money was to be paid when called for. There the 
cotton was in a deliverable state, and the purchaser authorized 
to take the actual possession at pleasure; while in the present 
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case the purchaser was informed that the cotton was not all 
weighed, and it could not be delivered in Jess than two days. 
There is a most obvious difference in the cases, even upon the 
hypothesis that the order was accepted bY the broker of the’ 
plaintiff in error, to enable him to take the possession of the 
cotton ; for in the one case it would become operative immedi- 
ately upon its delivery, and in the other not until the cotton 
had been weighed. 

The first charge supposes, that although the delivery order 
was sent to the broker on the day the contract was made, it 
did not vary the contract, and that it was still to be executed 
two days thereafter. The seventh charge is inconsistent with 
the first, and assumes that the jury in their discretion may in- 
fer an agreement to receive the cotton, according to the terms 
of the order, inasmuch as it was not promptly returned by the 
broker. This inference we have seen is not authorized, and 
the latter instruction was calculated to induce a verdict not in 
harmony with the law. 

We infer from the bill of exceptions that it was shown to 
the Court, that Graham, the weigher and warehouseman was 
dead, that the book, the extract from which was offered as evi- 
dence, was the one in which he made the entry of the weights 
of so much of the cotton as was weighed, and that the book 
itself was destroyed. These preliminary facts being establish- 
ed, the evidence was clearly admissible. The principle is now 
too firmly settled to require argument or illustration, that books 
of accounts kept by a deceased clerk, and all other entries or 
memoranda made in the course of business or duty, by any one 
who wonld at the time have been a competent witness to the 
fact which he registers, are admissible evidence. [2 Phil. Ev. 
C. & H. ed. 675, e¢ post.| Where the book or memoranda 
containing the original entry is lost, then the rule which de- 
clares that the next best evidence attainable shall be received, 
makes the transcript from the book, supported as it was by the 
oath of the witness who transcribed it clearly admissible. 

It appears from the view taken, that the Circuit Court erred 
in several particulars, which we need not recapitulate. The 
very extended consideration given to the law of sale in Magee 
v. Billingley, makes it unnecessary for us to add more in this 
case than to declare the judgment is reversed and the cause re- 
manded. 
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CRAWFORD er ats v. THE PLANTERS’ AND MER- 
CHANTS’ BANK. 


1. Where a notice was given by a Bank that a motion would be made for judg- 
ment against four persons, and a judgment was taken against two only, and this 
judgment set aside and the cause continued and at the next term a judgment 
was taken against all four, without any other notice, the judgment against all 
was erroneous, because there was no evidence that a motion was submitted at 
the first term against the two who were not noticed in the first judgment. 


Error to the Circuit Court of Mobile. 


This was a proceeding by motion in the Court below, by 
the Bank against William Crawford, P. T. Harris, H. G. Da- 
vis and Thomas L. Starke, on a note payable to the Bank. 
At the May term, 1841, the following entry was made: 

Planters’ and Merchants’ Bankv. W. Crawford and P. 
T. Harris.—Motion to set aside judgment at this term and to 
continue the cause. Motion granted and cause coptinued. 

At the succeeding term judgment was rendered as follows: 

The Planters’ and Merchants’ Bank of Mobile v. William 
Crawford, Ptolemy T. Harris, Henry G. Davis, Thomas L. 
Starke—This day came the Planters’ and Merchants’ Bank, 
by its attorney, and moved the Court now here for judgment 
against William Crawford, Ptolemy T. Harris, Henry G. Da- 
vis and Thomas L. Starke, as makers of a certain promissory 
note, &c. &c. It is therefore considered, &c. &c. 

Among other assignments of error are, “that the cause was 
discontinued as to the defendants, Davis.and Starke.” 


Crawrorp, for plaintiffs in error. 
Grspons, contra. 


ORMOND, J.—In the case of Broughton v. The State Bank 
[6 Porter, 48,] it was held that if no action is had upon a no- 
tice that a motion will be made for a judgment at the term to 
which the notice refers it had spent its force and cannot be af- 
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terwards acted on; and that to authorize a judgment on the 
notice at a succeeding term, it must be submitted to the Court 
at the term indicated in the notice and the motion continued. 
The same point was again thus ruled in Armstrong v. Robert- 
son and Barnwell, [2 Ala. Rep. 164.] 

It appears from the record that at the May term of the Court, 
1841, a judgment was set aside and the cause continued. 

The judgment which was set aside is not set out in the record 
and the only description is the motion to set it aside, where it 
is described as a judgment of the Planters’ and Merchants’ 
Bank against W. Crawford and P. T. Harris.. From this it is 
a just inference that no judgment had been obtained at that 
term against the other two parties to the note and that no mo- 
tion had been made on the notice as to them. The continu- 
ance of the cause will doubtless operate as a continuance of 
the motion as to those against whom the judgment was ren- 
dered, but cannot have that effect as to those against whom it 
does not appear that any judgment was rendered, or any mo- 
tion made for judgment, as indicated by the notice. 

The judgment was by default, and it should appear affirma- 
tively in the record, that all against whom the judgment was 
rendered had notice of the intended motion. It is true, it is 
stated in the judgment of the Court that thirty days notice of 
the motion was proved to have been given to all the parties, 
but this must be held to refer to the motion intended to be 
made, and which appears to have been made against some of 
the parties at the preceding term. If the first judgment had 
been abandoned and a new notice given for judgment at the 
term at.which a judgment was rendered against all the parties, 
there would be no propriety in connecting it with the first 
judgment. We can attain no other conclusion than that the 
notice referred to in the judgment of the Court, was the notice 
on which the first judgment was founded. 

As, therefore, it does not appear that any notice was given 
to two of the parties to the judgment, the entire judgment is 
erroneous and must be reversed. But as it was entirely com- 
petent for the party to ask for judgment against any of those 
who had notice, the cause will be remanded that the plaintiff 
may proceed in any manner he thinks proper. 
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QUINN er ar v. ADAIR. 


1. When a summary judgment is authorized upon a bond, the same construction is 
to be given to the bond as would be if the recovery was sought by suit. 

2. The statute requiring the appellant from the judgment of a Justice of the Peace 
to give bond, applies as well to the plaintiff as to the defendant. 

3. An appeal bond given by the plaintiff, conditioned to sustain and prosecute the 
appeal will not sustain a judgment against the securities to it, the words to pay 
and satisfy the condemnation of the Court, being required by the statute and 
omitted from the condition. 


War of Error to the Circuit Court of Coosa County. 


The questions made by the assignments of error grow out 
of the rendition of a judgment against the securities of Quinn 
toon appeal bond. ‘The action was commenced before a Jus- 
tice in the name of E. W. Quinn, for the use of Abner Quinn, 
against Adair. The Justice seems to have rendered judgment 
in favor of Adair, the defendant, for eighteen dollars and thirty- 
seven cents, but it does not appear whether it was given against 
the real or the nominal plaintiff, except that the recitals of the 
appeal bond, afterwards given by E. W. Quinn, state the judg- 
ment as having been rendered against him, but this recital va- 
ries from the statement of the Justice in giving the sum of the 
judgment as $38 62. An appeal was granted to the Circuit 
Court, and E. W. Quinn executed a bond, with Wm. Z. Terry, 
W. K. Greenwood and George Gray as his sureties, 

This bond, after reciting the appeal of Quinn from a judg- 
ment in favor of Adair, for $38 62, is conditioned to appear at 
the next Circuit Court, and then and there to prosecute and 
sustain his appeal. 

The case was tried on the appeal, and judgment rendered 
in favor of Adair for costs of suit. At the succeeding term, 
Adair produced the appeal bond sent up by the Justice, and 
moved the Court to enter judgment nunc pro tunc against the 
securities as well as against Quinn. The Court granted the 
motion by rendering the judgment, but signed a bill of excep- 
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tions at the instance of the plaintiff and his sureties. The writ 
of error is prosecuted to reverse this judgment. 


CuitTon, for the plaintiff in error, insisted that it was error 
to call the securities into Court after the final disposition of the 
suit against their principal, but however this might be, no 
judgment ought to have been rendered, because the condition 
of the bond is not such as is required by the statute, [ Digest, 
260, §9,] and therefore no summary judgment could be given. 
It may also be questioned whether the ,act contemplates a 
bond to be given by a plaintiff when he is the appellant. 


Morzis, contra. 


GOLDTHWAITE, J.—1. It is contended by the plaintiff 
in error, that the condition of the bond is to receive the same 
construction, whether the remedy on it is by suit or by a sum- 
mary judgment. In this we entirely concur, and our opinion 
is, that if the bond is so defective as not to warrant the judg- 
ment, it is immaterial whether the remedy is sought by suit or 
motion. 

2. It is also insisted that the act authorizing appeals from 
the judgment of a Justice, and providing that the appellant 
shall give bond and security, does not contemplate the case of 
an appeal by the plaintiff. 

The statute is in these words—any person aggrieved by the 
judgment of any Justice, may, within five days thereafter, ap- 
peal to the next superior Court, sitting for his county, first 
giving to such Justice bond with good security in double the 
amount of such judgment, conditioned to prosecute such appeal 
to effect; and in case he be cast therein to pay and satisfy the 
condemnation of the Court. [Dig. 260, §9.] 

This enactment is sufficiently broad to cover the case of a 
plaintiff, and the only reason of any force against the practice 
gtows out of the fact that the judgment in most cases against 
the plaintiff is only for the costs, which are necessarily small 
m amount, and therefore the bond in its penalty will not in or- 
dinary cases be sufficient to cover the costs in the Circuit Court. 
We are not called on to determine the amount of security. af- 
forded by such a bond, and in our opinion it is as obligatory 
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on the plaintiff as it is on the defendant to give bond and secu- 
rity in case of appeal. 

3. The judgment is next opposed for the reason that all the 
condition has been fulfilled by the prosecution of the appeal to 
effect; and as it does not contain the further condition to pay 
and satisfy the condemnation of the Court,the judgment cannot 
be sustained. 

We think this objection is well taken. It is impossible to 
say that the condition of this bond is the same as that required 
by the statute—its only condition is that the plaintiff shall pro- 
secute and sustain his appeal; this has been done, and he has 
been so far successful as to rid himself of the principal amount 
for which judgment was rendered ; but independent of this, no 
judgment ought to have been rendered on the bond, for its 
want of conformity to the statute, which is the only matter 
which can warrant a summary judgment on it. 

For this error the judgment of the Circuit Court, rendering 
judgment nunc pro tunc against the sureties in the bond is 
reversed. 





STEPHENSON er at v. MANSONY. 


1. The Court trying a cause may annex asa condition on which a new trial is 
granted, that the party asking for it, pay costs, or that it be grontet, unless the 
plaintiff remit damages, &c. 

2. Upon a motion for a new trial submitted by the defendants, the Court made the 
following order: * The plaintiff is hereby required to remit the one thousand 
dollars damages assessed by the jury, or a new trial is granted by the Court, on 
the payment of all costs.” Ina short time after the Court had adjourned for the 
term, the defendants paid the costs. At the second term thereafter, the plaintiff 
moved to strike the cause from the docket, upon his releasing damages— 
Held, that the costs were paid in due time, but the plaintiff should have elected 
to enter a remittitur at an earlier day, and the cause could not now be dis- 
missed. 

3. An order declaring that a previous order had been complied with, and adjudg- 
ing that the cause to which it relates be stricken off the docket, is not revisable 
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on writ of error ; but if injustice results from it, the appropriate remedy is by 
writ of mandamus. 


Wait of Error to the Circuit Court of Mobile. 


This was an action of trespass by the defendant in error 
against the plaintiffs, to try the title to, and recover the posses- 
sion of, certain real estate, situate in the county of Mobile, to- 
gether with damages for its occupancy. The cause was tried 
at the term of the Court holden in April, 1839, and a verdict 
returned in favor of the plaintiff, that he recover the posses- 
sion of the land and one thousand dollars damages. On the 
first day of June, 1839, during the same term, the defendant 
moved the Court for a new trial; in answer to which 
the Court made an order as follows, viz. “In this cause 
is a motion for a new trial, the plaintiff is hereby required to 
remit the one thousand dollars damages assessed by the jury, 
or a new trial is granted by the Court, on the payment of all 
costs.”’ 

Ata term holden in April, 1841, the plaintiff released the 
damages assessed by the jury, at the trial, and thereupon the 
Court struck the cause from the docket, overruled the motion 
for a new trial, and awarded a writ of Habere facias posses- 
sionem. This order was made on the motion of the plaintiff 
submitted in April, 1840, and then continued. 

To the order striking the cause from the docket the defen- 
dants excepted. ‘The bill of exceptions shows that the plain- 
tiffhad never released the damages, but the defendants had 
paid the costs of the suit in July, 1839, and that the Court put 
the plaintiff to his election either to release the damages or go 
to trial. Other matters are stated in the bill of exceptions, 
but are already recited from the record and need not be here 
repeated. 


CampseELL, for the plaintiff in error. 


Stewart, for the defendant. 


COLLIER, C. J.—It is a right incidental to all Courts in- 
vested with the jurisdiction to hear and determine causes, to 
grant new trials so as to promote justice. 
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This power, though guided by certain rules which have been 
laid down from time to time, must, of necessity, be to a great 
extent discretional. An order for this purpose may be either 
absolute or unqualified, or may be conditional and impose up- 
on the party asking it the performance of some act, or to pre- 
vent a new trial it may require the party against whom the 
motion is made to renounce at his election, some advantage he 
has gained. This being the case it will follow that the order 
first made by the Circuit Court was entirely regular. 

The inquiry 1s, what does this order require of the respec- 
tive parties, and what are the legal consequences that result 
from it? To prevent a new trial the plaintiff is explicitly re- 
quired to release “the one thousand dollars damages assessed 
by the jury.”” True, no time is prescribed within which the 
release is to be perfected, yet it would seem that it should be 
made pending the term of the Court; otherwise, upon the pay- 
ment of the costs by the defendants, the cause might remain in 
Court for an indefinite period, and upon being called for trial 
after repeated continuances, at the election of the plaintiff to 
release damages, be stricken from the docket. But if the fail- 
ure of the plaintiff to release the damages at the term when the 
order was made, cannot be regarded as an assent that the case 
shall be retried, certainly its reinstatement and continuance 
without objection at the succeeding term must have that effect. 
The record does not explicitly inform us that the cause was 
continued at the fall term of 1839; yet the payment of the 
costs in July placed it in Court again, and it was continued by 
operation of law, up to April, 1840, when the motion was first 
submitted by the plaintiff to strike it from the docket. 

Perhaps it may be supposed that the defendants shonld first 
have paid the costs, before the plaintiff could be required to 
release. The nature of the order forbids such anidea. True, 
the defendants would have been liable to an execution for the 
costs, if the damages had been released, but the order only con- 
templated that they should be paid into court to obtain a new 
trial. It was uncertain whether the defendants could have 
the case re-tried until after the time had elapsed when the 
plaintiff might elect to release; and having paid the costs ina 
reasonable time thereafter, it seems to us that they have done 
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every thing enjoined upon them, to obtain the benefit of their 
motion. 

From this view it results that the cause was improperly 
stricken from the docket of the Circuit Court, and if the writ of 
error authorizes the revision of the order for that purpose, it 
must be reversed. But it has occurred to us to be worthy of 
inquiry, whether, in a case like the present, a writ of error 
will lie. 

A writ of error is in the nature of a commission to the Judges 
of the Court to which it is returnable, to examine the record 
upon which the judgment or decree was given; and lay at 
common law where a party supposed himself aggrieved by 
any error in the foundation, proceeding or judgment of a suit ina 
court of record. By statute a writ of error is given for the re- 
moval of a final judgment at law, or decree in Chancery, ora 
final order of the Orphans’ Court, &c. The order in question 
technically speaking cannot be regarded as the judgment of 
the Court in the cause. It neither adjudges that the plaintiff 
has made out his case, or that the defendants have not sustain- 
ed their defence. It merely determines that the plaintiff had 
complied with the previous order of the Court, and as a con- 
sequence, the judgment which had been rendered should not be 
set aside. In other words, it only gave effect to an order 
which directed a new trial should be granted, if a plaintiff fail- 
éd to do a certain act, by declaring that,that act had been reg- 
ularly performed. It is only a continuation of the first order 
and according to the view we have taken, cannot be revised 
on error. 

The defendants are not, however, remediless. It is entirely 
competent for them to ask this Court to compel a reinstate- 
ment of the cause by mandamus. This is a writ, introduced 
it is said, to prevent a failure of justice, and ought to be used 
ou all occasions where the law has established no specific rem- 
edy, and where in justice there ought to be one. [5 Com. Dig. 
31, ef post; Ex parte Bradsheet, 6 Peters’ Rep. 774 ; Ex parte 
Hoyt, 13 id. 279; Livingston v. Dorgenois, 7 Cranch’s Rep. 477; 
Welsh v. Mandeville, 7 Cranch’s Rep. 152; Ex parte Tarlton, 
2 Ala. Rep. N. 8.35; The People v. The Mayor, &c. 10 Wend. 
Rep. 293; The People v. The Superior Court of the city of 
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New York, 5 id. 144; Anon. 9 id. 472; Ex parte Nelson, 1 
Cow. Rep. 417.] Without a particular review of the cases 
cited, it may be sufficient to say that some of them are perti- 
nent to show that a mandamus is the appropriate remedy for 
the defendants. ‘ 

The consequence is that the writ of error is dismissed. 





FOURNIER v. CURRY. 


1. An execution issued on a judgment which the sheriff has discharged by paying 
the amount to the plaintiff im-execution is not void but may be set aside by the 
defendant in execution as having irregularly issued. If he omits or declines to 
do so, no one else ean take advantage of it. 


Error to the Circuit Court of Marengo. . 


Detinue fora slave by the defendant in error against the 
plaintiff in error. 

From a bill of exceptions take pending the trial, it appear- 
ed that the defendant was the agent of one James S. Duval fof 
of Pennsylvania—that the slave sued for was purchased on 
the 17th February, 1834, by William B. Duval, son of James 
S. Duval, that the bill of sale was taken in the name of James 
S. and the purchase money paid by him, and that after the 
purchase the negro was placed on the plantation of James S. 
in Marengo county, where William B. resided. 

It was also proved that on the 29th June, 1833, James S. 
Duval by his agent, by deed of that date Jeased to William B. 
Duval his plantation and slaves in Marengo county, for one 
year, renewable from year to year at the pleasure of the lessor, 
for the consideration of: natural love and affection, and for the 
further consideration of two dollars, payable at the expiration 
of each year, which was recorded. 

41 
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Several witnesses were examined who lived in the neighbor. . 
hood of the plantation of James S. Duval, where William B. 
Duval resided, and proved that the latter used and controlled 
the property as his own, and acquired credit from the fact of 
having it in his possession, and that they never heard of the 
claim of the father to the property. 

The slave sued for in this action was seized on the 11th 
April, 1836, by the sheriff, by virtue of an execution against 
Wm. B. Duval, and sold on the 2d May after, and purchased 
by the plaintiff, who had been the previous sheriff of Marengo 
county. There was proof tending to show that the plaintiff 
while sheriff had paid off the executions levied on the slave 
and afterwards had them issued and levied for his benefit. 

The Court charged the jury that if they believed, from the 
evidence, that the claim of James S. Duval was an honest and 
fair Oue, and not intended to cloak or protect the property of 
William B. Duval from the payment of his debts, his title to 
the negro was good. But if the claim was founded in fraud, 
or James S. Duval had so acted in regard to the property as 
designedly to enable William B. Duval to commit a fraud up- 
on his creditors, then the negro would be liable for the debts 
of the latter: and further, that although they might believe 
from the evidence, that the plaintiff, while sheriff, had paid off 
the sum due on the execution, yet that fact would not invali- 
date a purchase made by him under the alias executions. 

The defendant by his counsel moved the Court to instruct 
the jury, that if they believed from the evidence that the pur- 
chase of the negro by James S. Duval, was fair and honest 
and that he paid the purchase money, he had the right to leave 
the slave in the possession of William B. Duval, for any period 
not exceeding three years without divesting his title by such 
possession. ‘The Court admitted such to be the law,and so 
said to the jury; but the plaintiff not having contended that a 
three year’s possession had operated on any title of James S. 
Duval, and the proof being contrary, the Judge remarked he 
would not say to the jury, that the principle applied to the 
case. 

To the charges given, and the refusal to charge, the defen- 
dant excepted, and a judgment was rendered for the plaintiff, 
from which this writ is prosecuted. 
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The assignments of error question the propriety of the char- 
ges given and refused. 


Lyon and Jones, for the plaintiff in error, insisted that the 
plaintiff having, while sheriff, paid off the executions in his 
hands, discharged the judgment, and that a purchase by him 
under the aliasexecution was void. [6 Porter,432; 7 J. Rep. 
426; 3 id. 434; 15 id. 443; 14 id. 87; 7 Cowen, 13; 4 Wen- 
dell, 485.] 

That the charge asked for should have been given, and that 
the qualification annexed to it by the Court was, in substance, 
a refusal, 


J. B. Crarx and Mannrtne, contra, contended that the mo- 
tion for the charge, that if the plaintiff, while sheriff, paid off 
the execution, it could not be afterwards reissued, was not war- 
ranted by the testimony, and being abstract was properly re- 
jected. [1 Ala. Rep. 584.] That admitting the sheriff paid 


off the first execution, that would not render the second void, 
but voidable merely, and that no one but the defendant in ex- 
ecution could take advantage of it.] 

That the refusal of the Court to charge the jury in regard to 
the right to loan the property for three years without recording 
it, could not prejudice the defendant, because the case was put 
to the jury on the ground of fraud, and the property had not 
been three years in possession of the defendant in execution. 
In support of these views they cited 1 Porter, 144; 2 S. andP. 
111; 6 Porter, 445; 9 id. 405; 1 Ala. Rep. 584.] 


ORMOND, J.—In the case of Boren v. McGee, [6 Porter, 
432,] we expressed the opinion, that the sheriff had no power 
to pay a judgment and keep the execution open for his own 
benefit. That the defendant in execution could not deal on 
equal terms with him, armed as he is with the coercive power 
of the law, and that therefore such a traffic was forbidden by 
public policy, and that such payment, so far as it related to the 
defendant in execution, was a discharge of the judgment, who 
had the undoubted right to arrest the process and stop its exe- 
cution. The point was distinctly presented on the record and 
necessary and proper to be decided, and having again consid- 
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ered it, we are satisfied of its correctness, being supported by 
reason apd well sustained by authority. 

In that case the judgment was paid by the sheriff, the exe- 
cution reissued and levied on the land of the defendant in exe- 
cution, which was sold without objection by him. When the 
purchaser brought his action of ejectment, to recover the land, 
we held that the execution was voidable merely, and that the 
purchaser acquired a good title. 

The principle to be extracted from that case is that an exe- 
cution issued on a judgment thus discharged by the act of the 
sheriff is not absolutely void, but may be avoided by the de- 
fendant in execution; and that if he omits to do so, the pur- 
chaser acquires a good title under it. It is true that some 
stress is laid, in that case, on the fact that the purchaser was 
ignorant of the discharge of the judgment, but that was not a 
necessary element of the decision, which turned entirely on 
the question, whether the process was void or voidable. 

In this case the objection is not made by the defendant in 
execution, but by a third person, and if it were conceded that 
the defendant in execution, without setting aside the process 
for irregularity, or the sale made under it, could raise this ob- 
jection in an action by the purchaser, with notice that the 
judgment had been previously satisfied, it would by no means 
follow that such objection could be made by a stranger. For 
although the law forbids such dealings between the executive 
officer of the law and the defendant, in execution from the ten- 
dency of such acts to extortion and oppression, yet such an ad- 
vance of money by the sheriff may not only be fair and honest, 
but may have been induced by the entreaties and promises of 
the defendant himself, and exclusively for his benefit. He 
may therefore not desire to avail himself of a privilege confer- 
red on him by law for his protection, and if he does not inter- 
pose no one else can. 

In Woodcock v. Bennet, [1 Cowen, 737,] it is said that the 
definition of voidable process is, that it stands good until re- 
versed, and can only be reversed by a party to the suit. 

In Jackson v. Bartlett, |S Johns. 361,] where an execution 
had issued a year and a day after the judgment without revi- 
val by sci. fa. it was held to be voidable at the instance of the 
party only against whom it issued. The Court therefore did 
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not err in its instruction to the jury, that the purchase of the 
defendant in error, under the alias execution was not void. 

The defendant also moved the Court to charge that a slave 
might be loaned in good faith for any period less than three 
years, without impairing the title of the owner, and without a 
registry of such loan. The Court admitted such to be the law, 
but informed the jury that the principle did not apply to the 
case, because three years had not elapsed since the loan was 
made. 

It has been frequently held in this Court, that it is error for 
the Court to refuse a charge correctly asked, although it may 
afterwards give the same charge in substance, on the ground 
of its tendency to mislead the jury. 

I incline to the opinion that the charge in this case comes 
within the influence of those decisions. Evidence had been 
introduced to show that the defendant in execution was sup- 
posed by his neighbors to be the owner of the slave in contro- 
versy, from having the possession,and acquired credit thereby. 
It was. therefore vitally important to the defendant to satisfy 
the jury that he was in no legal default, and that the false cre- 
dit which it seems the younger Duval obtained from the appa- 
rent ownership, was owing to the credulity of those who reli- 
ed on delusive appearances. The injury to the defendant by 
the charge as given, was probably as great as if it had been re- 
fused. Nor can I understand with what propriety it could be 
said that the law referred to did not apply to the case, when 
it was by virtue of that alone that the possession of the youn- 
ger Duval was consistent with title in the father. 

But my brothers think the Court was justified in limiting the 
charge in the manner it did, and placing the question on the 
ground of fraud. From this it follows that there is no error in 
the judgment, and it is therefore affirmed. 


‘ 
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SCULL v. GODBOLT. 


1. When an execution on a judgment has been sued out within a year and a day 
after its rendition, and returned nulla bona, it is not irregular to issue another 
execution after a lapse of eight years. 


AppraL from a judgment of the Circuit Court of Mobile, 
quashing an execution. 


CampsELL, for the appellant, cited 1 Strange, 100; Hardin’s 
Rep. 521. 


GAYLE, contra. 


GOLDTHWAITE, J.—It appears from the statement in 
the judgment entry that the appellant recovered judgment 
against the appellee, at the November term for the year 1833, 
On the 24th June, 1834, she sued out an execution which was 
returned nud/a bona. An alias was sued out the 4th Janua- 
ry, 1842, without scire fucias, and quashed for that omission, 

A statute connected with this subject was passed in 1835, 
[Digest, 621,] and under its influence it is probable this exe- 
cution was quashed. Its fourth section recites,that doubts had 
arisen whether a scire facias will lie on a judgment when ex- 
ecution has not issued within the year and day, for remedy 
whereof it was enacted, that on all judgments of record, when 
execution has not been issued within a year and a day, it shall 
be lawful for the plaintiff in any such judgment to have scire 
Jfacias against the defendant, commanding him to appear at a 
regular term of the Court in which such judgment is of record, 
and show cause, if any he or she have, why the plaintiff shall 
not have execution of his or her judgment. 

A previous section of the same act declares that when an 
execution has once issued, within a year and a day, and is re- 
turned without being fully satisfied, it shall be lawful for the 
plaintiff at any time thereafter, to issue another execution with- 
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out suing out a scire facias, or other process to revive it. The 
act also declares that no judgment shall be presumed to be sat- 
isfied when execution has issued within a year and a day, with- 
out payment or satisfaction entered of record, unless no other 
execution shall have been issued for the space of ten years. 

It is not important to consider whether this statute is retro- 
spective or otherwise, because if it has a retroactive effect, this 
case is clearly within its terms, and if it is not, it is certain that 
according to the course of practice, the execution was regular- 
ly issued. 

When the plaintiff does not sue out an execution within a 
year and a day, he canuot afterwards do so without scire fa- 
cias; and the reason is, that his delay induces a presumption 
that some good cause exists why he should not proceed; but 
no such presumption arises when within that time he has sued 
out his execution and it has proved ineffectual from any ~ 
cause whatever, but the more especially when it is returned 
nulla bona. 

Here all presumption of payment is rebutted, and the true 
reason for delay may be the ascertained inability of the defen- 
dant to satisfy the debt. 

The practice in the Court of King’s Bench is, for the plain- 
tiff to continue his execution on the roll; but these continuan- 
ces are entirely formal, and may be entered after the issuance 
of the second execution. [Tidd’s Practice; 1 Strange, 100; 
Craig v. Johnson, Hardin, 520.] 

The judgment of the Circuit Court quashing the ,execution 
must be reversed. 
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TRAWICK v. DAVIS. 


1, If the proceedings before the Justice of the Peace in a case of bastardy, are de- 
fective, the defendant should move the County Court to quash them before he 
appears, and impliedly admits himself to be regularly in Court. 

2 The bond given for the appearance of one charged with being the father of a 
bastard child should be made payable to the Governor. 

3. Semble—the bond entered into to answer toa charge of bastardy, is binding up- 
on the obligors until the case is disposed of, though it may be continued for sey- 
eral terms. Be this as it may, the continuance of the case on the defendant’s af- 
fidavit will keep it in Court as to him. 

4. The act of 1811 as modified by the act of 1816, only requires an issue and trial 
by jury to ascertain the paternity of a bastard child, where the reputed father de. 
mands it. 

5. The appearance of the reputed father is not indispensable to authorize the Court 
to determine the question of filiation. 

6. Under our statutes it need not appear of record, that it wasshown to the County 
Court that the bastard child was still living. 

7. Notwithstanding the remedy provided by statute, a direction in the judgment 
against the father of a bastard child, that an execution issue thereon for each de- 
fault in the payment of the sums adjudged to be paid, isregular. [Coxurer, C. J. 
dissenting on this point.} 

8. The mother of a bastard child should not be made a party to a writ of error 
prosecuted by the father, but the Judge of the County Court, who is considered 
as the legal plaiatiffin the judgment, should be made the defendant. 


Warr of Error to the County Court of Tuscalvosa. 


This was a proceeding in bastardy, commenced under the 
statute, by the defendant in error against the plaintiff, in which 
she charges him with being the father of a bastard child, of 
which she had been delivered more than three years previous- 
ly. The defendant below entered into a bond with sureties, 
in the penalty of one thousand dollars for his appearance at 
the next term of the County Court, and to “abide and perform 
such order or orders as shall be made in the premises, pursu- 
ant to the act in such cases made and provided,” &c. The 
condition of the bond recites that Sarah Davis is a single wo- 
man, and that her examination, taken in writing before the 
Justice of the Peace who issued the warrant, established the 
charge against the accused. 
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At the term of the Circuit Court to whieh the proceedings 
were returned, the case was continued on the affidavit of the 
accused. Atthe next term an entry was made disposing of 
the case, as follows: “Came the said Sarah Davis, by her at- 
torney, and the said defendant, the said Hugh Trawick, being 
called to answer the complaint made herein, came not, and it 
appearing to the satisfaction of the Court, by the examigation 
of the said Sarah Davis, that the said complaint is true, and 
that the said defendant is the real father of said bastard child. 
It is therefore considered by the Court, that the said defendant 
be condemued to pay the sum of fifty dollars yearly, for the pe- 
riod of ten years, towards the maintenance and education of 
said bastard child, and that execution issue to collect the said 
several payments, and that the said defendant pay the costs of 
this prosecution,’ &c. The record does not discover that any 
further order was made in the premises. 





Hountrneron, for the plaintiff in error, contended, that the 
Justice of the Peace before whom the preliminary proceedings 
were had, having failed to examine the woman in the presence 
of the alledged father, and the affidavit before the Justice not 
having averred that the child was then in existence, the Coun- 
ty Court erred in taking jurisdiction of the ease; that the sta- 
tute requiring an issue to be made up and submitted to a jury, 
the Court had no right to try and determine the question of 
paternity, and that although the plaintiff in error was not pre- 
sent, yet that something in the nature of a writ of igquiry was 
necessary ; that the Court erred in resting upon the. isolated 
testimony of the defendant in error—the credibility of such ev- 
idence being peculiarly liable to suspicion, and more than three 
years having elapsed since the alledged birth without any proof 
that the witness had made the charge during the pains of tra- 
vail, or adhered to it up to the time of the trial; that the failure 
to recognize the plaintiff in error to appear at a subsequent 
term operated as a discontinuance ; that the Court erred in ren- 
dering its judgment, no isswe having been found against the , 
plaintiff in error, and also in ordering execution upon the judg 
ment without an intervening bond; moreover, that the judg- 
ment entry was defective in omitting to state that the then pre- 
sent existence of the child was proved to the satisfaction of the 
42 
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Court, or any proof as to age, sex, place of birth or residence 
of the child, whereby the same could, by the said judgment, 
be in any manner proved or identified. 

In support of which the counsel for the plaintiff in error cited 
Aik. Dig. Tit. Bastardy, 76, 77; Isaacs v. Judge, &c. 5Stew. & 
Por. 402; Foster v. Beaty, 1 Greenl. 304. 


Pecx & Crank, for the defendant, insisted that most of the 
errors assigned were rather ideal than real, that this Court will 
not look into t'\e proceedings before the Justice of the Peace, 
or inquire whether they were in conformity to law. That the 
continuance of the case at the first term of the County Court 
prevented a discontinuance, although a new recognizance was 
not then entered into. The judgment authorizes the person 
entitled to receive the money, to have execution upon default 
in the payment of any iustalment; and as to the appointment of 
a guardian, that is not properly a part of the judgment, and 
cannot in any manner affect it. They cited Mariner v. Dyer, 
2 Greenl. Rep. 165. 


COLLIER, C. J.—1. The objection to the proceedings be- 
fore the Justice of the Peace issuing the warrant and taking 
the bond of the defendant are not now open to examination. 
If defective to such an extent as to make them voidable, a mo- 
tion to quash should have been submitted to the County Court 
at the proper time ; an‘ it is not permissible, after the accused 
has appeared and impliedly admitted himself to be regularly 
in Court, by asking and obtaining a continuance, to insist that 
the warrant under which he was arrested is invalid. [Walker 
v. Commonwealth, 3 Mar. Rep. 356; Schooler v. Common- 
wealth, 6 Lit. Rep. 89.] 

2. The statute does not expressly direct to whom the bond 
taken for the defendant’s appearance shall be made payable; 
yet as the charge partakes of the character both of a civil and 
criminal proceeding, we think by analogy to the law providing 
for bonds and recognizances which concern the public, the 
bond was properly made payable to the Governor. Such has 
been the decision in South Carolina on this point. [Commis- 
sioners, &c. v. Gaines, 1 Const. Rep. 459; See Lake & Barron 
v. The Governor, 2 Stewart’s Rep. 395.] 
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3. The failure of the County Court to cause the defendant to 
renew his bond, did not operate a discontinuance of the case. 
The object of the bond was intended to coerce his appearance, 
and if he made default he would become liable to pay the pen- 
alty or comply with the order of the County Court. It was 
essential to the initiation of the proceedings ; but the case being 
commenced and the defendant appearing, if a trial could not 
be had at the first term, the want of a new bond would not put 
an end to it. The condition of the bond entered into goes be- 
yond the terms prescribed by the statute; it requires the accused 
“to abide and perform such order or orders as shall bé made 
in the premises,”’ &c. Whether this extension imposes a duty 
which the act does not, we will not inquire; but if such is the 
legal effect of the statutory condition, then it is clear that no 
additional bond was necessary to enable the Court to enforce 
its orders. [Taylor v. Hughes, 3 Greenl. Rep. 433.] 

Again—we are inclined to think the bond taken in a case of 
bastardy, assimilates itself, in its legal effect quite as much to 
a bail bond in a civil case as to a recognizance in a State case ; 
and that it continues in force until the case is disposed of, or 
the sureties are discharged by an order for that purpose. It 
follows from what we have said, that the continuance of the 
case on the defendant’s affidavit, as to himself at least, kept 
it in Court, even if a bond was necessary to bind his sureties. 

4. Under the act of 1811, an issue and trial by jury were in- 
dispensable in order to ascertain the paternity of a bastard child, 
but that statute has been so far n:odified by the act of 1816,as 
only to make it necessary to submit the case to a jury where 
the reputed father demands it. Such was the decision of this 
Court in Lake & Barron v. The Governor, [2 Stew. Rep. 395,] 
and we are unwilling to depart from it. 

5. Having ascertained the proceeding not to be strictly of a 
criminal character, we think the appearance of the defendant 
was not indispensable to authorize the County Court to deter- 
mine the question of filiation. He could not at pleasure arrest 
the course of the Court, and leave no other alternative than te 
sue his bond ; but the mother, with the assent of Court might, 
perhaps, have elected to sue the bond instead of submitting the 
case to the Court for its judgment. 

6. In respect to the objection that it does not appeafOf re- 
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cord the child was born alive and still lives, although the pro- 
ceedings would appear more technical if they contained such 
a statement, yet its omission is not fatal. Proceedings in a 
case of this kind should not be scanned with too much striet- 
ness, but it should be rather intended, where the reverse is not 
shown, that every thing material was proved in the County 
Court. Our statutes require no declaration to be made in that 
Court of the facts which are necessary to make out the guilt 
of the defendant as do the laws of Maine and several! other 
States; consequently the decisions which have been cited from 
that State on this point are entirely inapplicable. There is an 
additional reason why it need not appear of record that the 
child is living ; it is this, our statute provides “that if said child 
should never be born alive, or being born, should die at any 
time, and that fact suggested upon the record of the County 
Court, then, and from that time, the bond aforesaid shall be 
void.”” Here a very simple mode is provided, by which the 
reputed father may avoid acharge upon him by making known 
to the Court that the object of it has ceased to exist. 

7. The statute does not contemplate an award of execution 
such as has been made in this case. It merely directs that the 
reputed father shall be condemned by the judgment to pay not 
exceeding fifty dollars annually, at the discretion of the Court, 
towards the maintenance and education of the child; and then 
it provides that the father shall execute a bond with surety for 
the payment of that sum, which shall be made payable to the 
Court and appropriated under its special order from time to 
time, so that it be not paid to the mother. This bond is to 
have the force and effect of a judgment, and execution may 
issue thereon as the sums secured by it become due. The 
award of execution on the judgment of the County Court was 
in my opinion unauthorized by the statute; the only regular 
mode of enforcing obedience to such a judgment is by an at- 
tachment to compel the defendant to execute a bond with sure- 
ty to pay annually the sum adjudged to be proper for the 
maintenance of the child. The consequence, if my opinion 
were to prevail, would be to show that the award of execn- 
tion is reversible, while the judgment itself would remain in 
full force. [Johuson v. Harvey, 4 Mass. Rep. 483.] My 
brothers, however, do not agree with me on this point, but 
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think that although an attachment was regular, it was compe- 
tent for the Court to have ordered an execution also. We all 
however, concur in opinion that the writ of error is irregular 
jn making the mother of the bastard child a defendant. The 
bond consequent upon the judgment is required to be payable 
to the County Court; and this, in the absence of more explicit 
legislation on the point, may serve to show that the judgment 
should be considered to be in favor of the Judge of that Court, 
as the representative of the county. But if the Jaw were oth- 
erwise, it is certain that the mother is not a party to the judg- 
ment, for the statute in express terms declares that the money 
shall not be paid to her. She was then improperly made a 
party, and for that cause the writ of error is dismissed, 
























PAYNEv.THE MAYOR anv ALDERMEN OF MOBILE. 






1. A debt to fall due in future for services to be afterwards rendered may be trans. 
ferred by assignment before the services are rendered, and such transfer, if bona 
fide, will defeat an attachment subsequently sued out against the transferer. 

2° When the answer of a garnishee discloses that another person bas, or elaims, 

an interest in the debt, such third person should be cited to appear. 








Error to the County Court of Mobile. 


- The plaintiff in error having obtained a judgment against 
one Thomas R. Bolling, upon which an execution was return- 
ed “no property found,’”’ made the necessary affidavit and sued 
out process of garnishment against the defendant in error as a 
debtor of Bolling. 

The answer of the corporation was made by the Mayor, 
who states, that previous to the service of the garnishment he, as 
Mayor, accepted an order drawn on the corporation by Bolling, 
in favor of one Gwathmey, for five hundred dollars, that surh 
being the amount fixed upon as his compensation as one.of the 
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assessors of the city for the year 1841, which order has been 
discharged by the corporation since the service of the garnish- 
ment. 

The Court rendered judgment in favor of the garnishee, 
From this judgment the plaintiff prosecutes this writ, and as- 
signs for error— 

1. That the debt was not due when the order was accepted 
by the Mayor. 

2. That by the charter the Mayor had no right to accept or- 
ders on behalf of the city. 


Lesesnz. for plaintiff in error. 
STEWART, contra. 


ORMOND, J.—Neither of the objections taken to this judg- 
ment can avail. If no debt existed at the time this garnish- 
ment was sued out, the interest of which could be transferred 
by Bolling to another, the objection would be equally fatal to 


the garnishment, which will not lie upon a possibility or con- 
tingency, but only upon a debt then dug, or to fall due. [Plan- 
ters’ and Merchants’ Bank v. Andrews, 8 Porter, 404.] The 
contract of the corporation with Bolling, was to pay him five 
hundred dollars for his assessment of the taxable property of a 
portion of the city, and although performance of the service 
was a condition precedent to his right to the money, we 
cannot perceive how this can affect his right to transfer his in- 
terest before the services were rendered. : 

It is quite unimportant whether the Mayor had the power 
of binding the corporation, by accepting the order, or not, as it is 
very clear that his refusal to accept would not have affected the 
right of Gwathmey to the money, which did not depend on any 
act of the corporation, and was only necessary to enable him 
to sue in his own name. 

Upon this garnishment the only qustion was, whether Bol- 
ling had any right to this money when the garnishment was 
sued out, which, as the answer of the corporation disclosed, 
was claimed by another, he should have been cited under the 
_ recent statute of the State, passed in 1840, to contest his right 
with the plaintiffin attachment. 

Let the judgment be affirmed. 
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LEAVITT v. DAWSON & FRIOU. 


1. When the Court improperly refuses to dismiss a claim to try the right to proper- 
ty levied on by an execution, and nonesuits the plaintiff fur his refusal to pro- 
ceed further in the cause, this is an error sufficient to reverse the judgment. 


Wait of Error to the Circuit Court of Coosa county. 


GOLDTHWAITE, J.—The bond which the claimants in 
this case gave, preparatory to the assertion of their claim, is 
made payable to the sheriff, and does not state the description 
of the property levied on. It is therefore defective, and as the 
motion was made at the first term, the claim should have been 
dismissed, unless a sufficient bond was then executed. [Brad- 
ford v. Dawson, 2 Ala. Rep. 203.] As the plaintiffs were not 
protected as intended by the statute, they had the right to re- 
fuse to proceed further in the cause, and were improperly non- 
suited. 

It is not important to consider whether the term non-suit is 
the most proper to designate this mode of action by the Court, 
because the effect to the plaintiffs is the same as a judgment of 
of non pross, which is the technical judgment in all cases where 
the plaintiff refuses to proceed further with his suit. In this 
case his refusal to proceed was warranted by the previous er- 
ror of the Court, and it cannot be presumed that he has sub- 
mitted or consented to cease his proceedings. 

Let the judgment be reversed and remanded, in order that 
the claim may be dismissed unless a sufficient bond is given. 
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GIVHAN v. DAILEY’S Apmr’x. 


1. If one man contract with another to serve him as an overseer for a year, and 
dies before the expiration of that time, his estate shall not be liable to respond in 
damages for a failure to serve for the stipulated period. 

2. Where one man agrees to serve another as an overseer for a year, and in con. 
sideration that he will do so, the employer undertakes to pay a sum # numero, 
the performance of the entire service isa condition precedent to the right to re. 
cover wages ; and if the overseer die during the year, his personal representative 
cannot recover a pro rata compensation for the period he served. 


Warr of Error to the Circuit Court of Lowndes. 


The defendant in error, as the administratrix of William H. 
Dailey, deceased, declared against the plaintiff in assumpsit— 
1. Upon a promissory note for the payment of four hundred 


and six 94-100 dollars. 

2. For services rendered by the intestate as an overseer. 

3. For work and labor done, &c. 

The cause was tried by a jury, and at the trial, the defen- 
dant below excepted to the ruling of the presiding Judge. 

From the bill of exceptions it appears, that evidence was 
adduced to show that the intestate served the defendant during 
the year 1838, as an overseer on his farm, under a contract to 
pay six hundred dollars for his services; also “that intestate 
was going on to serve defendant for the year 1839, upon the 
same terms that he did in 1838, without more special proof as 
to the nature of the contract, and served about two months and 
died, the 12th March, 1839.” 

Upon this proof, the defendant requested the Court to charge 
the jury, that if they believed the contract was entire, and that 
the services were to be performed before the defendant was to 
pay the wages or salary to the intestate, and that intestate died 
previous to performance, his administratrix was not entitled to 
recover; and that a part performance would not authorize a re- 
covery pro rata. This charge the Court refused to give, and 
instructed the jury that the plaintiff could recover upon the 
proof of the value of the services rendered; to which refusal te 
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charge and the charge given, the defendant excepted. A ver- 
dict was returned in conformity to the charge and judgment 
thereon rendered. 











Cook, for the, plaintiff in error. The contract for service ' 
by the intestate was during the year 1839; no part of the sum 
agreed to be paid him was due until the end of the year, and 

‘no recovery could be had for a partial performance. Intes- 
tate’s death did not confer upon his representative a right of 
action to which he was not entitled. [Chitty on Con. 4 Am. 





and 
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. ed. 567, et post; 3 Starkie’s Ev. 1765, note 1; 12 John. Rep. 
ve 165; Salk. Rep. 65; 7 Porter’s Rep. 133.] 

Boiuine, for the defendant, cited Green v. Linton et al, 7 

Porter’s Rep. 133; McMillan v. Wallace, 3. Stew. Rep. 185; 

7 Blair et al v. Asbury, 4 Porter’s Rep. 435; and insisted that 

the act of God excused the intestate from a performance of his 

i contract and entitled his administratrix to recover a pro rata 





compensation for his services. 





* COLLIER, C. J.—It is an admitted principle of the common 
law, that where a party engages absolutely to do an act, the 
performance is not excused by inevitable accident, or other | 
contingency not provided for by the contract of the parties, 7 
The rule is otherwise where the law casts a dufy on the par- 
ty; there the performance shall be excused, if rendered impos- 
sible by the interposition of Providence. [Chitty on Con, 4 
Am. ed. 567, and cases there cited; Shubrick v. Salmond, 3 
Burr. Rep. 1637; Parker v. Hodgson, 3 M. & S. Rep. 257; 4 . 
Dane’s Ab. 469; 3 id. 601.] : 

In Perry v. Hewlett, [5 Porter’s Rep. 308,] the law was ad- 
mitted to be as we have stated it, yet it was held, that a cove- 
nant to return a slave hired, on a certain day was discharged 
by proof that the slave had died before the day without the 
fault of the hirer. The Court distinguished between those ca- 
ses, where although the act of God caused a destruction of the } 
thing, yet its reparation was possible. Thus, if a lessee cove- 
nant to repair a house, its destruction by lightning will not ex-, 
cuse a failure to rebuild; but a covenant to redeliver the pre- 
mises to the landlord in as good a condition as the lessee re- 
43 
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eeived them, will be relieved against by showing that the pros- 
tration of the trees, the only injury complained of, was occa- 
sioned by a tempest. .[4 Dane’s Ab. 375-6-7-8-9, 382-3; see 
also Morrow v. Campbell, 7 Porter’s Rep. 41.] And the prin- 
ciple has been repeatedly acknowledged, that if a party is dis- 
abled by an act of God, before breach of his contract, he shall 
be excused from the performance. Thus, if one man lend his 
horse to another, who promises to return him by a day cer- 
tain, or on request, ifthe horse die before the day, or request, 
without the borrower’s fault, the redelivery will be excused. 
£4 Dane’s Ab. 377; Williams v. Lloyd, Sir Wm. Jones’ Rep, 
179; Hulings v. Craig, Addis. Rep. 342; 3 Com. Dig. 109; 
Newl. on Con. 112, 116.] " 

The contract of the intestate required his personal services 
and could not be performed by a substitute, and from its na- 
ture must have been made upon the implied condition that 
health and life permitted its performance; such at least is the 
conclusion inferrable from the authorities cited. But although 
the intestate’s death operated a discharge of the contract for 
service, it by no means follows that his administratrix is enti- 
tled to recover a pro rata compensation for the time he served. 
If the undertaking of the intestate was to perform the duties 
of an overseer on the defendant’s plantation for the year 1839, 
and in consideration thereof receive at the end of the year six 
hundred dollars, then the liability of the defendant to pay was 
conditional, dependent upon the performance of the intestate’s 
contract. To entitle the plaintiff to recover it is incumbent on 
her to show, that every thing had been done on which the 
. right to demand payment depended. Cutter v. Powell, [6 T. 
Rep. 320,] is a leading case to this point. That was an ac 
tion of assumpsit for work and labor done by the plaintifi’s 
intestate, to which the defendant pleaded the general issue. 
The facts were these; the intestate hired a second mate upon 
a ship for a voyage from Jamaica to Liverpool, his employer 
subscribed and delivered to him a note for the payment of 
thirty guineas, ten days after the arrival of the vessel at the 
port of destination, “provided he proceeds, continues and does 
his duty as second mate in the said ship from hence to Liver- 
pool.” The intestate entered upon the service as agreed, and 
died at sea, while the ship was performing the voyage, having 
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up to that event discharged his duty faithfully. The Court 
held that the contract was entire, the defendant’s promise de+ 
pending ona condition precedent to be performed by the intes+ 
tate, and which he should have performed to have entitled 
himself to receive any thing. Further, that the plaintiff eer 
not recover on a quantum meruitt, for whenever there is an} 
express contract, the parties must be guided by it, and one par 
ty cannot relinquish, or abide by it, as it may suit his conveni 
ence ; and hence the non-performance of the intestate’s part.of 
the contract, though without his fault, prevented hi® adminis- 
tratrix from recovering a pro rata compensation. To the 
same effect are the cases of Appleby v. Dods, 8 East’s Rep. 
300; Smith v. Wilson, id. 437. 

‘It has been often decided, and may be regarded as a settled 
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- principle of law, that where one has undertaken to serve an- 
ut other for a definite time, at certain wages, or where an entire 
6 contract has been entered into for the performance of a num- 
h ber of acts, the service or labor is a condition precedent tg the 
. right to demand payment; and it is not competent for a party, 
é after having performed his contract in part, causelessly to de- 
cline proceeding further in it, and recover upon a guantum 





meruit.: Pettigrew v. Bishop, 3 Ala. Rep. 440; Turner v. 
Robinson, 6 C. & P. Rep. 15; 5 B. & A..Rep. 789; Hulle v. 
Heightman, 2 East Rep. 145; Ellis v. Hamlia, 3 Taunt. Rep. 
52; Jesse v. Roy, 1 C. M. & R. Rep. 342; Sinclair v. Bowles, 
9B. & C. Rep. 92; Roberts v. Havelock, 3B. & Ad. Rep. 404; 
Philbrook v. Belknap, 6 Verm. Rep. 383; Hair v. Bell, id. 35; 
Stark v. Parker, 2 Pick. Rep. 267; Willington v. West Boyl- 
ston, 4 id. 103; Chandler v. Thurston, 10 id. 209; McClure v. 
Pyatt,4 McC. Rep. 26; Byrd v. Boyd, id. 246; Shaw v. Turn- 
pike Co. 2 Pennsyl. Rep. 454; Rounds v. Baxter, 4 Greenl. 
Rep. 454; McMillan v. Vanderlip, 12 Johns. Rep. 165; Nor- 
tis v. Moore, 3 Ala. Rep. N. 8S. 676; Brumby v. Smith, ig. 
123.] = 

There are also a class of cases which proceed upon the 
ground that there can be no recovery upon a guanium meruit, 
or general indebitatus assumpsit for any thing done under a 
special agreement, which remains open. [Hulle v. Height- 
man, 2 East Rep. 145; Watkins v. Hodges, &c. 6 H. & Johns. 
Rep. 38. So there are cases in which it is decided if the terms 
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of the special agreement have been performed on one side, and 
nothing is to be done en the other bu! pay money, such pay- 
ment may be enforced by an action of indebitatus asswmpsit. 
[Alcorne v. Westbrook, 1 \\il. Rep. 117; Cook v. Munstone, 
1 B. & P. Rep. 354; Perkins v. Hart, 11 Wheat. Rep. 287; 
Feeter v. Heath, 12 Wend. Rep. 477; Way v. Wakefield, 7 
Verm. Rep. 228; I:ank of Columbia v. Patterson, 7 Cranch’s 
Rep. 299; Stout v. Gallagher, 2 Marsh. Rep. 160; Miles v. 
Moody, 3S. & R. Rep. 211.] There are also cases in which 
work ha#been done or goods supplied under a special agree- 
ment, but not in conformity thereto, and yet the payment of a 
proper equivalent is enforced by action, because the defendant 
has retained and enjoyed the benefit of that which was actu- 
ally done. [Farresworth v. Gerrard, 1 Camp. Rep. 38; Read 
v. Rann,' 0 B. & C. Rep. 440; Linningdale v. Livingston, 10 
John. Rep. 36; Raymond v. Bearnard, 12 id. 274; Goodrick 
v. Lafflin, 1 Pick. Rep. 57; Fitch v. Sargeant, 1 Ham. Rep. 
352; Wadleigh v. Sutton, 6 N. Hamp. Rep. 15; Haywood vy, 
Leonard, 7 Pick. Rep. 181; Smith v. Proprietors of Meeting 
House in Lowell, 8 id. 178; Merrill v. J.and O. Rail Road Co. 
16 Wend. Rep. 586.] And-under some circumstances one 
party has been permitted, even while the special contract re- 
mains open, to put an end to it,and sue for what has already 
been done under it, upon a quantum meruit. [Withers v. 
Reynolds, 2 B. & Ad. Rep. 882; Planche v. Colburn, 8 Bing. 
Rep. 14; Gary v. Hull, 11 John. Rep. 441; Danforth v. Dewey, 
3 N. Hamp. Rep. 79; Shaw v. Lewistown T. Co. 3 Pennsyl. 
Rep. 445.] 

t We have seen that the death of one of the parties will not 
rescind an entire contract, the performance of which was ‘ne- 
cessary to entitle him to demand the payment of monéy, so as 
to authorize his personal representative to recover upon a 
quanium meruit. The rescission of the contract, where nei- 
ther party is in fault, or it is ngt provided for by its terms, as 
a general rule, requires the assent of both parties. [Chitty on 
Con. 4 Am. ed. 572-3-4.] : 

- None of the principles we have stated in regard to special 
contracts, or conditions precedent, show that they are abroga- 
ted or dispensed with by death, as to the party who was to do 
the prior act. True if there has been a part performance, by 
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doing labor or furnishing goods, the party whois in default for 
not completing his undertaking, may recover of the other in 
indebitatus assumpsit, if he has received and fetained a ben- 
efit; for the acceptance and enjoyment of that which is valu- 
able, forms a new consideration, for which the law implies a 
promise to pay. But this principle does not apply to cases 
like the present where a party agrees to render service for 
a definite time, for a sum in numero, to be paid at the 
expiration of that time. Here the rendition of the ser- 
vice according to the contract is indispensable to the right 
to compensation, and the beuefit derived is neither visi- 
ble or tangible, as it is, where one does work on a house, &c. 
or supplies part of a lot of goods. In McMillan v. Vanderlip, 
{12 John. Rep. 165,] the plaintiff agreed to work for the de- 
fendant ten and a half months and spin yarn at three cents 
per run; and afterwards left the service of the defendant, and 
brought an action against him for spinning eight hundred and 
forty-five runs of yarn at three cents per run; it was held that 
the plaintiff’s contract was entire, and must be performed as a 
condition precedent before he could maintain an action against 
the defendant for the price of his labor. 

It is supposed by the defendant’s counsel, that this Court, in 
Greene v. Linton et al. [7 Poter’s Rep. 133,] determined that 
it was competent for a party who was prevented by sickness 
from performing a year’s labor, according to his contract, to 
recover a compensation pro rata for such time as he had ren- 
dered service. In that case the Court say, “ If, by the contract 
of the parties, the plaintiff has stipulated absolutely, that he 
will serve the defendant for twelve months, and the service 
for the whole time is a condition to be performed before he 
can be entitled to any compensation, there is an end of the 
case; because, by his own statement, he admits that during a 
portion of the time, he did not render the services contemplated 
by the agreement.” The Court was of opinion that the nature 
of the contract, the object of it, and the intention of the parties, 
indicated that a complete performance was not a prerequisite 
to the plaintiff’s right to recover a proper equivalent for. his 
services ; that as the plaintiff did work in the blacksmith ‘shop, 
the profits derived from which were susceptible of exact esti- 
mation, the acceptance and appropriation of those profits form- 
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ed a consideration from which the law would imply a prom- 
ise to pay. Much additional reasoning is employed, but what 
we have said will sufficiently show that the case does not sus- 
tain the position for which it was cited. 

In the case at bar, the Court erred in refusing to charge the 
jury that if the intestate’s contract was entire, and according to 
the stipulation of the parties was to be performed in foto be- 
fore the defendant became liable to pay his wages, the plaintiff 
could not recover without proof of a complete performance. 
The intestate’s services, up to the time of -his death, were not 
susceptible of appreciation, and, besides, were accepted with 
the express understanding that they would be continued 
throughout the year. 

However just it might be to permit recoveries in all cases 
where the party to be paid has been prevented from perform- 
ing his contract by death, we cannot modify the agreement of 
parties so as to effect such a result. We must execute them 
as they have been made, according to those principles which 
have been sanctioned both by time and authority. : 

We have only to add that the judgment of the Circuit Court 
is reversed and the cause remanded. 





RYLAND v. BATES. 


1. In a suit by the assignee against the assignor of paper not mercantile, it is ne- 
cessary to aver in the declaration that suit was brought against the maker to the 
first Court after the maturity of the note to which suit could be brought, or an ex- 
cuse for not bringing it. 


Error to the County Court of Mobile. 


Assumpsit by defendant in error against plaintiffin error, as 
indorser of a promissory note for thirty-six hundred dollars, 
executed by McRae and Laing to the plaintiff in error, and by 
him indorsed to the defendant in error. 
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The first count of the declaration does not charge that suit 
was brought against the maker of the note to the first Court 
to which it could be brought after the maturity of the note, or 
aver any excuse for not bringing suit, but charges that when 
the note became due it was presented to the maker for pay- 
ment, and that notice of the non-payment was given to the in- 
dorser. To this count there was a demurrer which the Court 
overruled. 

The judgment of the Court on the demurrer is now assigned 
for error. ' 


CampsELL, for plaintiff in error. 


Joun GayLe, contra, to maintain the judgment of the Court 
below, insisted that the statute which required the maker of a 
note to be sued to the first Court after the maturity of the note 
and a return by the sheriff of “no property,” in order to charge 
the indorser, did not operate on the contract, but on the parties 
to it. It conferred certain privileges on defendants and impo- 
sed certain duties on plaintiffs, as. conditions to be complied 
with before the Court could be called on to enforce the con- 
tract. That it was analagous, to the statute of frauds and 
limitations, which did not change the contracts on which they 
operated, but were matters of defence. 

This he insisted was the character of this statute, and that 
the omission to sue the maker, as the statute required, was 
matter of defence. He cited 1 Chitty P].256, 332; Minor,251; 
1 Stewart, 51. 


ORMOND, J.—The statute by which this question must be 
decided, makes all contracts assignable,and gives to the assignee 
the right to sue in his own name, “provided suit be brought to 
the first Court of the county where the maker resides, to which 
suit can be brought, and if he shall fail to sue the maker to 
‘the first Court as herein provided for, the indorser shall be dis- 
charged from liability unless suit shall be delayed by his con- 
sent.”? [Aik. Dig. 330.] 

The previous section of this law had declared that bills of 
exchange, foreign and inland, and promissory notes payable 
in bank, should be governed by the rules of the law merchant, 
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and we think it cannot admit of a serious doubt, that the con- 
tract of an indorser of mercantile paper, or that of an assignor 

of paper not mercantile, is conditional, and that to establish 

his liability, the condition must be shown to have been per- 

formed. The liability of an assignor of paper not mercantile, 

isnot an absolute one, to be defeated if the assignee does not 

bring suit against the maker as required by the statute, but is 

dependent on the performance, by the assignee, of the condi- 

tton. 

The bringing suit as required by the statute, where no ex- 
cuse exists for the omission, is a condition precedent to the 
right of the assignee to recover, and must therefore be averred 
in the declaration. 

We are unable to perceive the difference between the case 
of an assignor under the statute, and that of an endorser under 
the law merchant, as it respects this question, and it would be 
quite as proper to permit a recovery against the latter where 
there was ho averment of demand and notice, as against the 
former, when no suit was averred to have been brought, or ex- 
cuse offered for not bringing it. 

Let the judgment be reversed and the cause remanded. 





SAMPLE er ats v. ROYALL. 


1. No summary preceedings by motion can be’ sustained against a sheriff and his 
securities for failing to return a writ of capias ad respondendum. The act of 
1821, requiring sheriffs to return all writs and executions three days before the term 
to which they are returnable, does not impose any new penalties, and none but 
the common law liabilities then existed for failing to return an ordinary writ. 


‘ 
Wair of Error to the Circuit Court of Autauga county. 


This is a summary proceeding, by motion, against a sheriff 
and his securities, for failing to return a writ of capias adres- 
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pondendum. The defendants demurred to the notice and their 
demurrer being overruled they pleaded over, and a verdict was 
found against them, on which judgment was entered. The 
judgment entry discloses all the facts and circumstances, from 
which the jurisdiction of the court is to be supported or denied. 

The writ of error is prosecuted by the sheriff and his securi- 
ties to revise this judgment, and the assignments of error ques- 
tion the jurisdiction ofthe court to entertain the motion. 


Hayne, for the plaintiff in error, insisted that none of the le- 
gislation subsequent to the act of 1821,[ Digest 279, §119,] gives 
any summary proceeding against a sheriff or his sureties for 
such a default asthis. The act of 1821 was intended solely to 
give a new return day, and ought not to be so construed as to 
confound the remedies on executions, with those upon ordina- 
ry writs. : 


Eximonre, contra, contended that the several acts giving sum- 
mary remedies against sheriffs are remedial in their nature, 
and ought therefore to be construed so as to advance the rem- 
edy and repress the mischief. 

The act of 1821, provides that a sheriff failing to return a 
writ or execution three days before Court, shall be liable to 
all the penalties of the laws then in force for failing to return 
any writ or execution. 

This must be construed to give the same remedy for failing 
to return a writ, as then existed for failing to return an exeeu- 
tion; because the intention to give some remedy by this act is 
evident from its terms. 


-GOLDTHWAITE, J.—We are clear in the opinion that 
this judgment cannot be sustained. The act of 1821, under 
which the proceedings were instituted, is in these words— 
“Tt shall be the duty of the sheriffs of the several counties in 
this State to return all writs and executions to the Clerk’s of- 
fice from which they shall issue, at least three days previously 
to the term of the Court to which they shall be returnable; and 
if any sheriff shall fail to return any writ or execution accord- 
ing to the provisions of this act, he .shall be liable to all the 
penalties provided by the laws now in force for failing to re- 
44 
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turn any writ or execution to the first day of the term of the 
Court in which they are returnable. [Digest, 279, §119.} 

This act does not give any new remedy against the sheriff; 
the sole change intended was in the return day of writs and 
executions, which was provided to be three days previous to, 
instead of the first day of, the Court. - 

We cannot perceive that there is any foundation in the 
terms used by the act, for the supposition that the legislature 
intended to give the same remedy on writs as then existed for 
failing to return executions ; to construe the act in this manner 
would be to give a remedy which was not authorized by the 
then existing laws, and consequently would make the sheriff 
liable to ap additional penalty, in direct opposition to the 
words of the act. ; 

Let the judgment be reversed. 


DODGE & McKAY, survivine partners, v. MCKAY AND 
McDONALD. 


1, Where parties entered into a covenant by which they agreed to submit certain 
matters to arbitration, and each stipulated to perform particular duties conse- 
quent upon ‘he making of the award; it is enough for the party suing for a 
breach of covenant, to allege a performance of every specific duty enjoined by 
his part of the contract, notice to the defendant that the award was made, and 
thet he refused to comply with his engagement. 

2. Where an action is brought upon a covenant to submit 4o arbitration, alledging 
a failure by the defendant to perform an act which he had stipulated to do when 
the award was made, the defendant is not entitled to oyer of the award; but if it 
is craved and granted, the plaintiff cannot insist on error, that it was not regular- 
ly grantable. 

3. Upon a demurrer to the declaration, its sufficiency cannot be determined by 8 
reference to the indorsement on the writ or other part of the record. 

4, Where a partnership sues upon a covenant executed in the firm name, they ad- 
mit that it is their deed, and the defendant cannot be aliowed to object that it is 
invalid, because a seal has been used by one of the partners to bind his co- 
partners. 
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Wair of Error to the Circuit Court of Barbour. 


This was an action of covenant by the plaintiffs in error, 
and David C. Kolb, their deceased partner. The declaration 
contains three counts. The first is upon a writing under seal, 
entered into between the plaintiffs and a firm, trading under 
the style of Kolb & McKay, and John McKay as principal, and 
Hugh McDonald as his surety. By this writing it is alledged 
that John McKay and Hugh McDonald, in the characters 
aforesaid, did agree to give their promissory note, payable to 
the plaintiffs, twelve months from the date thereof, for what- 
ever sum certain arbitrators, chosen on the day of the date of 
the writing by the plaintiffs and the defendant, John McKay, 
to settle and determine certain matters in controversy between 
them, might decree ; which was to be added to the amount of 
two promissory notes payable to Kolb & McKay, and interest 
thereon. These two notes then beivg in suit in Charleston, 
South Carolina. To these sums the further addition was to be 
made of accounts between the plaintiffs and John McKay, 
then in suit in Charleston, South Carolina. nd further, the 
plaintiffs and Kolb & McKay, on their part, did agree to abide 
and perform whatever might be the award of the arbitrators 
so chosen. This count states the date of the agreement, the 
amount of the notes and accounts which were sued in South 
Carolina ; alledges the making of an award as provided by the 
writing, its amount and notice thereof to the defeudants; avers 
the performance by the plaintiffs ofevery duty enjoined upon 
them according to the terms of their engagement, and a de- 
mand of a note of the defendants, payable at the time when, 
and for the amount stipulated by the writing: and concludes 
-with an averment that the defendants have broken their cove- 
naut by a refusal to give their note, according to their obliga- 
tion. 

The second and third counts state the covenant differently 
from the first, alledge the performance of every duty incum- 
bent on the plaintiffs, and the non-performance of the defen- 
dants’ engagement in giving the plaintiffs their note, &c. 

The defendant’s craved oyer of the award, set it out in ea- 
tenso, and demurred to the entire declaration; the demurrer 
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‘was sustained and a judgment rendered against the plaintiffs for 
costs. 


Hakrazis, for the plaintiff in error. The Circuit Court should 
not have sustained the demurrer, for the entire declaration is 
good; but if there be one good count it is enough, in the form 
in which the demurrer is interposed. 

The defendant was not entitled to oyer of the award, for it 
was not the fonndation of the action, but only evidence. The 
agreement of the parties under seal, is the gravamen of the 
declaration, and of that only was oyer allowable. 

The Court could not have looked to the agreement indorsed 
on the writ, to see whether it corresponded with the declara- 
tion, or was executed so as to bind the parties. Had it been 
intended to insist upon a variance, the agreement should have 
been set out on oyer. 


No counsel appeared for the defendants. 


COLLIER, C, J.—1. We are ata loss to conjecture the cau- 
ses for which the demurrer to the declaration was sustained. 
Each of the counts seem to us to disclose a good cause of ac- 
tion, and to be drawn with care, if not unnecessary particular- 
ity. But as the demurrer is to the entire declaration, it is quite 
sufficient if either count be good. 

The action is founded upon the covenant of the parties to 
abide by the award of the arbitrators, and the stipulation of 
the defendants to give their note at twelve months date, for 
the sum awarded to the plaintiffs as due from McKay, as also 
for notes and accounts in suit against him in Charleston, South 
Carolina. The declaration alledges the making of an award 
for a.sum certain in favor of the plaintiffs, notice of the fact by 
the defendants; and a refusal by them to make the note. 
Here is an allegation of a direct breach of covenant by defen- 
dants, and one from which injury may result to the plaintiffs. 
If an action could not be maintained under such cireumstances, 
the plaintiffs could not resort to McDonald asa surety, not- 
withstanding his express undertaking for his co-defendant. 
Such an idea cannot be tolerated. 

2. Where a deed is pleaded with a profert either by the 
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plaintiff or defendant, the other party may have oyer of it, if 
the profert was necessary. [2 Salk. Rep. 497.] But where 
the declaration is upon a sealed instrument, which stipulates to 
perform a duty provided for in another writing, the defendant 
cannot have oyer of the other writing. [1 Saund. Rep. 8; id. 
405,n.1.] If oyer be craved where it is not demandable, the 
other party may treat it as a nullity; but if, instead of doing 
this, he grant the oyer, it is said the party who craved it may 
consider the whole instrument as if it were pleaded by his ad- 
versary. [2 Doug. Rep. 476-7; 1 Saund. Rep. 317, n 2.] 
To refuse oyer when it ought to be granted, has been held to be 
error. [2 Strange’s Rep. 1186; 1 Wil. Rep.] But it is said 
error will not lie for granting oyer where it is not demandable. 
{1 Saund. Rep. 9, b.; 2 id. 46, b.] 

In the case before us it is deducible from the principles we 
have stated, that oyer could not have been demanded of the 
award. Itcould not be regarded as the basis of the action, but 
only as a part of the proof to sustain the allegation of a fact 
occurring after the covenant was entered into by the parties. 
But the granting of oyer did not work an injury to any one. 
The award does not show that the plaintiff is not entitled to 
recover, but rather proves every thing for which the plaintiffs 
in their declaration rely on it. And though oyer was impro- 
perly granted, we have Seen that it furnishes no ground for 
the reversal of the judgmeut. 

3. Upon a demurrer to the declaration the Court should not 
have looked to any other part of the record to determine it to 
be insufficient. But even if the demurrer brought to the view 
of the Court the indorsement on the writ, it should not have 
been sustained. True, the writing sued on, was executed by 
David C. Kolb, for Dodge, Kolb & McKay, and for Kolb & 
McKay ; yet this does not show its invalidity; for the act may 
have been authorized by his partners, and the fact of bringing 
a suit on it, shows that they adopted it, which is equivalent in 
law to a previous authority. 

Where a partnership is sued upon a sealed instrument, exe- 
cuted by one of its members in the name of the firm, the proper 
mode of taking advantage of it by the members not authoriz- 
ing, or assenting to it, is by the plea of non est fuctum. But 
where they sue on an indenture thus executed, we cannot con- 
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ceive how, or why, the defendant should object to the execu- 
tion by the plaintiffs. 

In any view taken of this case we cannot discover a suffi- 
cient reason for sustaining the demurrer. The judgment is 
consequently reversed and the cause remanded. 





PITTS v. CURTIS. 


1, Where a father by will gave to his son a slave until the slave attained the age 
of twenty-one years, and the remainder of the life of the slave to his daughter, 
then a married woman—Held, that the right of the husband to the slave was 
perfect on the assent of the executor to the legacy, that the possession of the ten- 
ant of the particular estate was the possession of the tenant in remainder—and 
that the right to the slave survived to the husband upon the death of the wife be- 
fure the termination of the particular estate. 


Error to the Circuit Court of Dallas. 


Detinue for a slave by the defendant in error against the 
plaintiff in error. 

Upon the trial below it was in evidence that the plaintiff, 
had married the sister of the defendant in 1828—that the fa- 
ther of the defendant and plaintiff’s wife, by his last will and 
testament, made a disposition of the slave in controversy in the 
following words: “I give and bequeath unto my son Noel 
Pitts, a negro boy named Jacob, until he arrives at the age of 
twenty-one, and the remainder of his life to my daughter Hen- 
rietta Pitts.” The negro boy became twenty-one years of 
age in the year 1839, went into possession of defendant under 
the will and has so remained ever since. Henrietta, wife of 
plaintiff, died in 1836. There was proof of demand and re- 
fusal. 

Upon this state of facts the Court charged the jury that the 
facts if true, authorized the plaintiff to recover the slave, to 
which the defendant excepted. 
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Judgment was rendered for the plaintiff. The errors assign- 
ed question the propriety of the charge of the Court. 







Lapstey, for the plaintiff in error, insisted that the negro in 
question belonged to the representatives, or next of kin, of the 
wife; that the husband was not entitled to it, because it never 
had been reduced into possession. |3 Stewart, 375; 9 Porter, 
636; 2 Nott & McCord, 147.] 

That the cases relied upon from Kentucky were not applica- 
ble, because made in reference to statutes entirely unlike ours, 
by which slaves were considered real estate. 














R. SarroLp, contra, maintained that this was nota chose in 
action, but a vested interest in the slave, which would have 
gone to the representatives of the husband if his wife had sur- 
vived him. That the possession of the son, taking the particu- 
lar estate, was the possession of those in remainder. [2 Call, 
447; Clancy on Rights, 11; 8 Porter, 36; 3 Littell, 275; 4 
id. 356; Litt. Sel. Cases, 331; 4 Bibb, 174; 1 H. B. 535; 
Coke Litt. 351, note a.; 1 Cruise Dig. 59; 3 Wilson, 521; 3 
Term, 631; 7 id. 390; 8 id. 213.] 

To show .that where the cause of action has its inception be 
fore marriage, but is completed afterwards, the husband and 
wife may join, or may sever in trover or trespass, but that in 
detinue the husband must sue alone, he cited 1 Chit. P., 6 ed. 
$5, 139; 1 Sel. N. P. 546; 2 Murphy, 351. 


















ORMOND, J.—As the husband is not entitled to the choses 
in action of the wife not reduced into possession during the 
coverture, the precise question presented on the record is. 
whether the right of the wife of the defendant in error to the 
slave in controversy, under the will of her father, was a present 
vested interest, or a right in action merely. 

In the case of Magee v. Toland, [8 Porter, 40,] this Court 
defines a chose in action to be “ any right to damages, wheth- 
er arising from the commission of a fort, the omission of a du- 
ty, or the breach of a contract.”” The bequest in thiscase was 
of a slave to a son of the testator, until the slave attained the 
age of twenty-one, and the remainder of his life to the wife of 
the defendant in error. This remainder in the slave cannot 
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in any sense be considered a right to damages, but was an ab- 
solute vested interest in the slave, the enjoyment of which was 
postponed for a certain ascertained period. 

It is of no moment that the actual occupancy, or right to the 
present possession for an ascertained period, was in another, 
that is nothing more than exists in every bailment, and no 
principle is better ascertained than that the possession of the 
bailee is the possession of the bailor. The rule of law is that 
the general property of a chattel draws to it the possession. 
The special property being in the plaintiff in error, his posses- 
sion of the slave was consistent with, and was in law the pos- 
session of the tenant in remainder, who had the general pro- 
perty in the slave. 

Such being the law, the right of the husband was perfect 
upon the assent of the executor to the legacy, which is shown 
in this case. He might have sold and transferred it before the 
particular estate was at an end; upon his death before his wife 
it would have gone to his representatives and by necessary 
consequence having survived his wife, the title vests in him. 

These consequences all Jegitimately flow from the principles 
settled in Magee v. Toland, and such has been the decision of 
other Courts in similar cases. The case of Bank’s adm’r. v. 
Marksbury,, [3 Litt. Rep. 275,] is expressly in point, and is 
admitted to be so by the counsel for the plaintiff in error, but 
he insists that that decision is founded on a statute of Kentucky, 
by which slaves are considered as real estate. But the statute 
to which he refers, was expressly designed to give to slaves be- 
queathed or conveyed to a married woman all the attributes of 
personal property. The decision referred to is not based upon a 
statute, but was determined upon the general principles of the 
common law. 

There is no error in the judgment of the Court, and it is 
therefore affirmed. 
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CLARK v. STRINGFELLOW. 


1. The act which requires a Justice of the Peace in a suit of forcible entry to note 
on his docket the reasons for the admission or rejection of evidence, is directory 
merely, and the omission will not prejudice either party. 

9, The defendant in a forcible entry suit, cannot give in evidence a shériff ’s deed 

to show a determination of the plaintiff’s title. The question to be tried is with 

respect to the actual possession, and no controversy can be raised as to the mer. 


its of the title. 
3. Where a tenant of the plaintiff voluntarily surrenders possession to the defen. 


dant upon a claim of title, this entry is by collusion with or under the tenant, 
and therefore the entrv is within the act. 

4, Although the landlord may be permitted by a Justice to defend the possession 
of his tenant when sued for a forcible entry, yet the judgment is properly entered 
against the tenant in possession. 


Action for an unlawful detainer of a certain piece of land 
situate in the city of Wetumpka. 

The suit was commenced before a Justice of the Peace by 
Clark against Stringfellow, and after judgment in favor of 
Clark, was removed into the Circuit Court by certiorari, where 
the judgment was affirmed. 

The regularity of the proceedings previous to the trial of the 
case is not questioned here, but the points relied on to reverse 
the judgment of the Justice arise out of the proceedings had at 
the trial. These were as follows: 

The parties appeared by attorney, and it being shown that 
Clark was a non-resident, Josiah Camp acknowledged himself 
security for costs. The defendant then moved the Justice that 
Wm. N. Thompson should be made a co-defendant; and he 
was so made against the objection of the plaintiff. The de 
fendant then pleaded not guilty, but the transcript does not 
show whether this defendant was Thompson or Stringfellow. 
The jury were then sworn, and one Edward Camp, a witness 
for the plaintiff testified that Clark was in possession of the 
premises in 1838, and made the improvements thereon; that 
Clark rented the premises to various persons, down to the year 
1840; that he, as the agent of Clark, rented the premises to one 
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Saunders, in November, 1840, for one year, and Sauitidits 
rented the same to William N. Thompson, who rented them to 
Stringfellow, in October, 1841. 

The plaintiff proposed proving notice ona demand of the 
premises by this witness, as his agent, and the question being. 
put, whether the witness was the authorized agent of Clark, 
to act in the matter, the defendant objected, but the witness 
was permitted to answer, and he then testified that he was the 
duly authorized agent of Clark, and as such agent he served a 
notice on Stringfellow with a demand for the possession, on 
the 10th December, 1841. 

R. Saunders was then called as a witness for the defendant, 
and testified that he rented the premises from Camp as previ- 
ously stated; that some time in the summer he removed to 
Harrowgate, and gave possession of the premises to Edwards, 
as the agent of Thompson; that Thompson gave him notice 
that he had purchased the premises at sheriff’s sale, when it 
was sold as Clark’s property. The plaintiff opposed and ob- 
jected to the introduction of this evidence. 

S. F. Edwards, also a witness for the defendant, testified 
that he, as agent of Thompson, received possession of the pre- 
mises from Saunders, in the summer of 1841, and about that 
time notified Saunders that his principal had purchased the 
property at sheriff’s sale; and also that about the middle of 
October, he rented the premises to Stringfellow, whom he pla- 
ced in possession—the witness acting as the agent of Thompson. 

The defendant then offered to read to the jury a deed exe- 
cuted by the sheriff of Autauga county to him, for the premi- 
ses in question, as well as the record of the judgment and exe- 
tion under which they were sold as Clark’s property. This 
was stated to be offered for the purpose of showing that the re- 
versionary interest in the property had passed from Clark to 
Thompson. This deed and record was rejected at the in- 
stance of the plaintiff. 

The verdict of the jury was that the defeudant was guilty, 
and thereupon the Justice rendered his judgment, convicting 
Stringfellow of an unlawful detainer of the messuage and its 
appurtenances, and gave judgment of restitution of it to Clark, 
as well as for costs. 
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The assignment of error in the Circuit Court was upon the 
whole record. 





Extmore, for the plaintiff in error, made the following 
points: 

1. That Camp was permitted to testify, and the record re- 
jected without the reasons of the Justice being entered on his 
record. [Dig. 205, §16.] 

2. The rejection of the records, because they showed the 
determination of Clark’s estate, and were offered for that pur- 
pose only. 

3. The judgment of the Justice should have been against 
Stringfellow and Thompson, and not against Stringfellow 
alone. 


Gro. GoLpTHWAITE, contra. 


GOLDTHWAITE, J.—1: The sixteenth section of the act 
under the title of forcible entry and detainer, requires the Justice 
of the Peace to enter upon his minutes or docket true copies 
of the complaint, summons, venire, their respective returns, 
the names of the jurors, their verdict, and the judgment there- 
on: also the names of the witnesses, the admission of evidence 
objected to, the rejection of evidence offered, the reason for 
such admission or rejection, and all other proceedings touching 
the complaint. [Dig. 205, §16.] 

The object of these requirements is to secure a correct and 
faithful record of all the proceedings had before the Justice, but 
it never could have been intended that the omission to comply 
with them should affect either party injuriously. It is not pro- 
bable that the reasons of the Justice would influence the de- 
cision of an appellate Court, and whether good or bad would 
neither warrant the admission of illegal, or the rejection of le- 
gal evidence. Hence we concludge that no advantage can be 
had in thisCourt of the omission by the Justice to state his rea- 
sons for the admission of the witness, or for his rejection of the 
records. 

2. The rejection of the sheriff’s deed and the transcript of 
the record, showing its regularity, was proper, because this ev- 
idence would-necessarilv involve an examination of the merits 
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of Thompson’s title, under which he claims to be in possession. 
This was not the question before the jury, but they were cal- 
led on to inquire whether Stringfellow was in possession un- 
der, or by collusion with, the tenant of Clark. 

It is said this evidence was offered only to show a determi- 
nation of Clark’s estate, but the most superficial examination 
will show that this could not be ascertained without inquiring 
whether this determination was produced by the existence of 
a legal title in another. The statute of forcible entry was in- 
tended to protect possession ; and the purchaser of the title ata 
sheriff ’s sale hasno more right to enter without the consent of 
him who is in possession, than any other person with a lawful 
title. 

In the present case, it appears that the tenant in possession 
voluntarily gave it up to the purchaser under the sheriff’s sale, 
but this did not invest the latter with a lawful right to hold 
against the landlord. The 5th section of the act expressly pro- 
vides for such a case, for here the defendant was in, under, or 
by collusion with the tenant, and is therefore subject to be re- 
moved by this process. 

3. We do notthink there is any error in not rendering a judg- 
meat against Thompson. He was permitted by the Justice to 
defend the case, in consequence of his connection with the de- 
fendant on the record; but there is nothing in the statute which 
requires or authorizes the Justice of the Peace in admitting the 
landlord as an actual party defendant in such a case. 

It was therefore proper to renderthe judgmentagainsé String- 
fellow, without connecting his landlord with him. 

We are unable to perceive any error affecting the merits, and 
the judgment is affirmed. 
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WISWALL v. GLIDDEN. 


1. Where a cause in which it is proposed to try the right of property under the sta- 
tute, is not placed upon the docket of the Court for several terms after the bond 
and execution is returned—Held, that the failure of the Clerk to docket it, does 
not operate a discontinuance ; and if stricken from the docket, a mandamus will 
be granted to reinstate it. 


Wait of Error to the County Court of Mobile. 


The plaintiff in error having recovered a judgment against 
Jesse Turner, caused a jieri facias to be issued thereon and 
placed in the hands of the sheriff of Mobile. This execution 
was levied on a negro man, to whom the defendant interposed 
a claim, and entered into bond with surety for the prosecution 
thereof, pursuant to the statute. The bond bears date the 22d 
July, 1840, but the case of the trial of the right of property was 
not placed upon the docket of the County Court, to which it 
was properly returnable, until the February term, 1842, after 
two or three terms had intervened since the execution of the 
bond: whereupon the County Court, for the reason that the 
cause was not placed on the trial docket in time, determined 
that it should be stricken therefrom; which was accordingly 
done, and thereupon the plaintiff in execution excepted, &c. 


Stewart, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—The statutes in respect to the trial of the 
right of property levied on by execution and claimed by a 
third person, require the sheriff to return the fact of the claim, 
together with the execution, to the Court from whence it issu- 
ed; and an issue is to be made up either in that Court, or if 
the levy was made in another county, then in the Circuit Court 
of the latter, to try the question of right. The issue is to be 
made up under such rules as the Court may adopt; and “the 
burthen of proof shall be upon the plaintiff in execution.” 
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Further, “Whenever any claim to property shall be made, the 
same shall not be dismissed, discontinued or withdrawn, but 
by the consent of the opposite party.” [Aik. Dig.167 to 171.] 

It is provided by statute, as well as by rule of Court, that 
each Clerk shall keep a docket, in which shall be entered all 
causes returned to his Court for trial; and it is enacted, that 
“ all causes remaining on. the docket of any Circuit Court, at 
the rising thereof, shall be continued over of course, for trial 
at the next succeeding term.”’ [Aik. Dig. 284.] The ques- 
tion raised upon the record, in this cause, is, whether the fail- 
ure of the Clerk to docket the claim of property, operated a 
diseontinuance of the case? 

It was certainly the duty of the Clerk to have entered it upon 
his docket, but his neglect cannot, it is conceived, prejudice 
either party. By declaring that all causes on the docket not 
disposed of at the close of the Circuit Court, shall be continued 
until the next term, the statute does not discontinue all that are 
not docketted, or deny to the Court the right to permit them to 
have a place on the docket at a succeeding term. To say no- 
thing of the character of the proceedings in the present case, 
which was originated by the act of the claimant, it may well 
be questioned if it‘was indispensable to its pendency in Court, 
that it should be docketed, whether there could be a discontin- 
uance until this was done. 

The correct practice, and one which will protect the rights 
of all parties, is, for the County Court, on motion of either par- 
ty, to allow the cause to be placed on its docket; unless some 
sufficient cause is shown to the contrary—as, that it had been 
settled, &c. r 

But as there is no judgment disposing of the cause, the writ 
of error cannot be sustained; the appropriate remedy will be 
in the event of the County Court refusing to grant the motion 
which we have indicated would be proper, to move for a rule 
upon that Court to show cause why a mandamus should not 
be awarded. [Stephenson & Chapman v. Mansony, at this 
term. ] 

Let the writ of error be dismissed. 
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TARLTON er at v. HERBERT. 


1. It is not necessary in a suit against partners, to describe them as such in the 
writ. 


ORMOND, J.—The writ is sued out against John Tarlton 
and Seymore Bates, and returned executed on Tarlton alone. 
The declaration is against them as partners, and judgment by 
default against both. 

The objection here taken is that the defendants should have 
been described on the writ as partners. 

The general doctrine is, that upon general process the plain- 
tif may declare specially. [Tidd’s Practice, 403.] It was 
not therefore necessary to describe the defendants as partners 
in the writ ; and as a service on one partner is, by statute, a ser- 


vice on all, the judgment against both was correct, and must 
be affirmed. 





MILLER v. GEE. 


1. An administration bond is an official document appertaining to the administrae 
tion, and cannot be removed from the offiee of the Clerk of the Orphans’ Court, 
without a breach of his official duty—when necessary to be given in evidence 
an examined copy, or one verified by the certificate of the proper officer, is suf- 
ficient, without producing or accounting for the original. 

2. In an action against a surety to an administration bond, it is necessary to shew 
that assets came to the hands of the administrator, and the surety is responsible 
only to the extent of the devastavit. After the plaintiff has shown what amount 
cf assets came to the hands of the administrator, it rests with the defendant to 
show that they have been lawfully appropriated. 
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Wair of Error to the Circuit Court of Wilcox county. 


Action of debt on an administration bond. The declaration 
sets out the bond, and recites that the plaintiff recovered a judg- 
ment in the Circuit Court of Wilcox county, at the fall term, 
1836, against one Sterling H. Gee, as the administrator of 
Josepli Gee, deceased, upon which he sued out a writ of fieri 
facias, against the said administrator, to be levied of the goods 
and chattels of the intestate in his hands to be administered, 
which writ was returned nulla bona. 

The declaration then avers, that at the time of the rendition 
of the said judgment, there were goods and chattels which 
were of the said intestate at the time of his death, to the value 
of the judgment aforesaid, which came to the hands of the said 
administrator, and were by him wasted, and converted to his 
own use, and it concludes with a breach in not paying the pe- 
nalty of the bond. 

The cause was tried on the issue of nil debit, and a verdict 
found for the plaintiff, on which judgment was rendered. 

At the trial the plaintiff offered no evidence of a devastavit 
by the administrator, except the judgment recited in the decla- 
ration,the execution thereon and its return. The defendant re- 
quested the Court to instruct the jury, that unless it was shown 
by the other proof, that the effects of the intestate had come 
into thg hands of the administrator, and had been wasted by 
him, that the plaintiff could not recover. 

This was refused, and the jury was charged that the judg- 
ment, &c. was sufficient evidence to charge the defendant with 
the amount of the judgment. 

The plaintiff offered to read the record of the administration 
bond, without producing the bond, and for this purpose proved 
by the Clerk of the Court that he had delivered the bond to an 
attorney, since dead, for the purpose of bringing this suit. Oth- 
er evidence was offered conducing to show that the bond was 
never returned by the attorney, and that it never came to the 
hands of his administrator, though it was shown that there 
were papers of the attorney which had never been examined, 
and which had never come into possession of his administra- 
tor. The Court admitted the record of the bond as evidence. 

The defendant excepted to its admission and also to the 
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dango given and retened by the Court, ond now assigns errors 
covering these several matters. 


Laps.ey, for the plaintiff in error, relied on the case of 
Thompson v. Searcy, 6 Porter, 394. 


PEARSON, contra, cited Burke v. Adkins, 2 Porter 236; 8 
Saund. 219, b. note 8. 


GOLDTHWAITE, J.—Although the bond of an executor 
is not expressly required by any statute to be recorded, it is 
nevertheless a document which is committed to the custody of 
the Clerk, and cannot be taken from his office without a viola- 
tion of his duty. There may be cases, possibly, when its with- 
drawal might be warranted by an order of the Orphans’ Court, 
but ordinarily it should remain with the other papers, apper- 
taining to the administration. By the thirteenth section of the 
act of 1806, [Digest 177, §3,] it is provided that such a bond 
shall not become void on the first recovery, and may be put 
in suit and prosecuted from time to time against all or any one 
er more of the obligors, in the name and at the cost of any per- 
son or persons injured by a breach thereof, until the whole 
penalty shall be recovered thereon. From this it results that 
the bond cannot be removed, and is properly proved by an ex- 
amined copy, or by one certified by the proper officer. It was 
therefore unnecessary for the plaintiff to have laid any founda- 
tion for the admission of the record, as that was of equal dig- 
nity with the original bond, and the copy was — admit- 
ted in evidence. 

2. The action is against one of the sureties of the adminis- 
trator, and it was essential to show what amount of assets 
came to the hands of the administrator, in order to make out a 
devastavit. It appears that this bond was executed the 19th 
February, 1825; at this period no administrator was liable out 
of his individual estate, for not pleading, mispleading, or false 
pleading i in, or to, any action whatsoever ; it may therefore be 
questionable whether the judgment and execution of themselves 
would be sufficient evidence to charge the administrator with 
a devastavit, if the suit was against him, but the act of 1826 
expressly enacts, that no security for an executor or adminis- 

46 
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trator shall be chargeable beyond the assets of the testator or 
intestate on account of any omission or mistake in pleading of 
the executor or administrator. [Dig. 184, §34.] 

This matter was considered in the case of Thompson v. 
Searcy, [6 Porter, 394,] and it is there said, that as the surety 
can only be liable to the amount of assets, it will be necessary 
for the jury, not only to find the issue for the plaintiff, but also 
the extent to which the administrator has wasted the assets. 

It was not intended by these remarks to intimate that when 
the action is on the bond that the jury must ascertain by their 
verdict the precise extent to which the assets were wasted, but 
merely that a recovery could be had against a surety only to 
the extent of a devastavit. The cases there cited are full to 
the precise point involved in this case, and no peculiar hard- 
ship is imposed on the plaintiff, as he can always throw the 
burthen of proof on the defendant, by showing the amount of 
assets which came into the hands of the administrator; when 
this is once established, it rests with the defendant to show 
they have been lawfully appropriated. 

The Circuit Court erred in considering the judgment as evi- 
dence of assets, and the return of nulla dona as sufficient evi- 
dence of a devasiavit, and for the error in the charge the judg- 
ment is reversed and the cause remanded. 


COPE vy. WILLIAMS. 


1, One who has made a parol contract fur the purchase of land, paid one half the 
purchase money, and retains the uninterrupted possession, cannot maintain an 
actiun against the vendor for the recovery of the money received by him, 


Tuis was an action of assumpsit in the Circuit Court of 
Pike, by the defendant in error against the plaintiff. The dec- 
laration contains the common counts, for work and labor done, 
geods, wares and merchandize sold and delivered, money lent 
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advanced, paid, laid out and expended, money had and receiv- 
ed, and upon an account stated. The cause was tried on the 
pleas of non assumpsit, set off and payment, 

At the trial the defendant excepted to the instructions of the 
presiding Judge to the jury. From the bill of exceptions it 
appears that the defendant had sold to the plaintiff the quarter 
of a quarter section of land for the sum of two hundred dol- 
lars, one hundred of which sum was to be paid in hand, the 
residue some short time thereafter. The plaintiff paid to the 
defendant a mare at the price of one hundred dollars; to re- 
cover back that sum this action was brought. The defendant 
had been, and continued up to the trial in peaceable possession 
of the land under his purchase, the occupancy of which, with 
its improvements, was worth from sixty to seventy-five dol- 
lars annually. The possession of the plaintiff had continued 
for three years. The sale from the defendant to the plaintiff 
of the land was not evidenced by writing, but the plaintiff had 
offered to pay the residue of the purchase money in notes, 
which offer was rejected unless he would insure their collec- 
tion. 

The defendant prayed the Conrt to charge the jury, that the 
purchaser of land taking and remaining in possession thereof, 
could not maintain an action against the vendor for the recov- 
ery of the money paid by him on such purchase; which charge 
was refused by the Court. Further, that the rent of the land 
for the three years during which it had been in the plaintiff’s 
possession, was a fair set-off against his demand; which charge 
was also refused, on the ground that it was not pleaded. 





Lewts, for the plaintiff in error. 
Harris, for the defendant. 


COLLIER, C. J.—In Allen v. Booker, [2 Stew. Rep. 21,] 
it was determined that an action of assumpsif lies to recover 
back money paid on the purchase of land by parol, on the 
ground that such a contract was void by the statute of frauds. 
It is not expressly shown by the report of the case, that the 
purchaser was even in the possession of the land, or whether 
he did any act indicative of an intention not to perform the 
contract on his part other than to bring suit. And the Court 
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place their conclusion upon the reason, fat as payment of part 
of the purchase money, did not take the case out of the statute 
of frauds, so as to authorize the enforcement of a specific per- 
formance of the contract, the plaintiff would be remediless if 
the action could not be maintained. 

The facts of this case are materially variant from that cited, 
and entirely distinguish it. Here the plaintiff not only took 
possession of the land, but continued to occupy it for three 
years, and up to the time of the trial. In Meredith v. Naish, 
[3 Stew. Rep. 207,] it was held, that where the purchaser of 
lands had paid a part of the purchase money and took posses- 
sion under a parol contract, a specific performance might be 
coerced against the vendor, and the residue of the money fe- 
covered by him in an action at law. ‘But independently of 
this decision, we are prepared to say, that the first instruction 
prayed should have been given. Morality forbids the idea 
that one man should take possession of another’s property un- 
der a contract, which at most is mere/y void, and notwith- 
standing its continuous enjoyment, refuse to make for it any 
remuneration. Here the seller does not seek to recover of the 
parchaser upon his contract for payment, but the action"is by 
the buyer, and assumes the utter invalidity of the contract, and 
asserts a right to be refunded what has been paid under it, al- 
though the purchaser’s possession has never been molested, 
and the vendor has not refused to execute the contract. Sueh 
a demand is against equity and good conscience, and cannet 
be entertained. 

It is needless to consider whether the last charge asked 
should have been given, as the action was not maintainable 
upon the proof. 

The judgment is reversed and the cause remanded. 
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REMY, usr, &c. v. DUFFEE. 


1, Admissions of the owner of a note that it has been paid may be given in evi- 
dence in a suit brought for the use of another, it not appearing that he had any 
interest in the notes when the admissions were made. 

2. A custom that the merchants of Mobile relain bills and notes paid by them for 
their country customers, until the end of the year for settlement, may be given 
in evidence. 


Error to the County Court of Tuscaloosa. 


This was an action of assumpsit by the plaintiff in error 
against Duffee & Healy, as makers of a promissory note for 
eighteen hundred and thirty-five dollars and forty-six cents, 
dated Mobile, 30th September, 1835, due five months after 
date, and payable to I’. Cumming, and by him indorsed; and 
one for the same amount, dated 15th October, 1835, at four 
months. 

Pending the suit Healy died, and the cause was continued 
against Dufiee. 

Upon the pleas of non-assumpsit, payment and set-off, the 
defendant obtained a verdict.. 

Upon the trial below, it appeared in evidence that Cum- 
ming &-Remy formed their partnership in 1835, and that from 
that time until their dissolution in 1837, that firm and the firm 
of Duffee and Healy at Tuscaloosa, had large dealings together 
in mercantile transactions. That on the dissolution of the 
firm of Cumming & Remy, and death of the former, the papers 
of the firm fell into the hands of Remy. That in 1837, Cum- 
ming told the witness that Duffee & Healy had paid up all the 
claims they had against them, and that in 1838 Remy said that 
he held an account to the amount of sixteen hundred dollars 
against Duffee & Healy, which they had refused to pay, but 
that if they did not pay it he would sue them on two notes in 
his possession, which had been paid and not taken up. The 
plaintiff’s counsel moved .to exclude this testimony, but the 
Court refused to exqlude it. 
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The defendant also proved that it was customary among 
merchants in Mobile to retain in their possession notes and 
bills paid by them for persons up the country, for settlement at 
the end of the year. This evidence was also objected to, but 
the Court overruled the objection. 

The Court charged the jury that if Cumming & Remy, whilst 
they were the owners of the notes in suit had acknowledged 
they were paid by the defendants, they must find for the de- 
fendants ; that if the plaintiff was an innocent holder of the 
notes before maturity, they must find for the plaintifi—to 
which the plaintiff excepted, and now assigns the same for 
error. 


J. J. Porter, for plaintiff in error. 
Crass & Cocuran, contra. 


ORMOND, J.—The admissions of the plaintiff and his de- 
ceased partner, whilst owners of the notes here sued on, that 
they were discharged by payment by the defendant, is con- 
clusive, without explanation or contradiction, against their 
right to recover in this action. These admissions lose none of 
their force because the suit is brought for the use of another, as 
it does not appear that he had any interest in the notes when 
the admissions were made. 

Nor can we perceive any objection to the proof that it is the 
custom of the merchants of Mobile to retain the notes and bills 
of their country customers paid by them, until a settlement at 
the end of the year, the object of the proof being doubtless to 
account for the fact of the notes remaining in the hands of 
Cumming & Remy after they were paid. 

We do not perceive any error in the judgment of the Court 
below, and it is therefore affirmed. 
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HOLLINGER v. SMITH. 


1. When charges are requested and refused by the Court, and no evidence is sta- 
ted in the bill of exceptions, connecting the charges with the case, they will be 
deemed abstract, and their correctness will not be reviewed. 

2. The act for the relief of tenants in pussession against dormant titles, [Dig. 652,] 
gives a cumulative remedy, and does not repeal the common lay rule ; therefore 
when the defendant in an action of trespass to try titles, is in possession, under 
color of title, and is not a mere trespassor, he is entitled to set off the value of 
the permanent improvements against the value of the use and occupation. 

3. A plaintiff who recovers an erroneous judgment, cannot avoid the consequences 
of the error, by entering a release in this Court of the damages, in the ascertain- 
ment of which the error arose, and leave judgment for the land recovered. 


Wair of Error to theCircuit Court of Clark county. 


Action of trespass to try title. Pleas—not guilty and Jibe- 
rum tenementum. Verdict and judgment for the plaintiff. 

In the course of the trial the defendant gave in evidence, a 
document emanating from the General Land Office, in these 
words: 


General Land Office, 4pril 12th, 1820. 

I certify that in pursuance of an act of Congress passed on 
the 3d March, 1817, entitled an act making provision for the 
location of the lands reserved by the first article of the treaty 
of the 9th August, 1814, between the United States and the 
Creek Nation, to certain Chiefs and Warriors of that Nation, 
and for other purposes, the Secretary of the Treasury has con- 
firmed the claim of Peter Randon, being No. 22, and that the 
said Peter Randon is entitled to occupy the following lands, 
agreeably to the provisions of said act, viz: two fractions of 
section thirty-three, of township six and range five, on each 
side of the Alabama river, in the State of Alabama, and the 
district of Cahawba. 

In testimony whereof I have hereunto subscribed my name, 
and caused to be affixed the seal of this office, at the city of 
Washington, this 12th day of May, 1820. Jostau MEtés, 

(sEAL, &c.) Commissioner of the Gen’l Land Office. 
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The defendant also. proved that he held under claim of title, 
derived from said Peter Randon. 

No other evidence is stated in the bill of exceptions, nor does 
it otherwise appear what title was set up by either party to the 
lands in controversy. 

The defendant requested the Court to charge the jury— 

1. That the act of Congress of 1817, entitled, &c. does not 
provide for the reversion of the lands. That the United States 
have the right to grant lands by law,and in this case did grant 
the land in question, by the act of 1817, without imposing or 
insisting on the limitations and restrictions contained in the 
treaty of 9th August, 1814. 

2. That under the said act it was necessary that some act 
should have been done by the United States to ascertain the 
fact of abandonment, before they would have the right to make 
a new grant. 

3. That in arriving at the measure of damages, the jury 
should consider the permanent improvements proved to have 
been made by the defendant, upon the premises sued for, he 
holding according to the proof, under color of title. 

4. That if the plaintiff laid his float upon the land with a 
knowledge that the persons then in possession, held under a 
grant from the United States, and held adversely to the United 
States and all the world, then his laying such float was frau- 
dulent and void, although he might have believed the grant 
under which those then in possession held, was not a perfect 
one, and that the conditions of the grant had failed. 

These charges were severally refused. The Court charged 
the jury that the plaintiff was entitled to recover as damages 
the value of the rents as proved, without regard to any im- 
provements made by the defendant, the latter having made no 
suggestion before the trial under the statute. 

The defendant excepted to the refusals to give the charges 
requested and to the charge given, and now assigns the same 
as matters of error. 


Peck, for the plaintiff in error. 
Darean and Pearson, contra. 
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GOLD’ rH WAIT E, J.—This case was emi chiefly upon 
its supposed connection with the treaty mace with the Creek 
Indians, in 1814, and the act of Congress of the 3d March, 
1817, by which the United States complied with their « ngage- 
ments to the Indiaus, as stipulated in the first article of the 
treaty. 

The treaty contemplates no other reservations of land than 
to the Chiefs and Warriors of the tribe, and then only upon 
the condition that they and their descendants shall continue to 
occupy the reservations. The act goes much beyond the trea- 
ty, and after providing for the reservations.of land by the Chiefs 
and Warriors, permits these lands to descend to the heirs in 
fee simple wheuever the ancestor continnes in the occupation 
until the term of his death. It also provides for three other 
distinct classes of reservations to the children or descendants 
of those who were killed in the service of the United States, or 
who have died since the treaty, or who are the heads of fami- 
lies, but not Chiefs or Warriors. In one or more of these clas- 
ses the title provided for is a fee simple. 

The mere inspection of the certificate which the defendant 
gave in evidencé does not enable us to determine to which 
class the reservation belongs under the act of Congress, and 
all the charges requested with reference to the title itself must 
be considered as abstrac!, because no evidence is disclosed as 
having been before the jury from which any conclusion can 
be drawn of the incorrectness of the instructions, 

In this condition of the case we have no means t9 ascertain 
what was the title of either party, and consequently no re- 
vision can now be had of the charges so far as they seem +o 
affect the title. 

- 2, But the affirmative charge with respect to the improve- 
ments made by the defendant, and his right to have them con- 
sidered in the ascertainment of the damages to be recovered 
against him, enables us to review this point in the case, al- 
though the evidence is not set out with that precision which is 
always desirable. It is evident from what is stated in the bill 
of exceptions, that the def-dant was not a mere trespasser, 
but that he held under Randon, by some claim of title derived 
from him; and in the third request for a particular charge it is 
said permanent improvements were proved to have been made 
47 
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by the defendant, he holding under color of title. The Circuit 
Court excluded all consideration of these improvements from 
the jury, and instructed them that the plaintiff was entitled to 
recover the value of the rents proved, inasmuch as the defen- 
dant had made no suggestion of such improvements before the 
trial. This charge assumes to be predicated on the act of 1836, 
[ Digest, 652,] which provides, that in any suit thereafter to be 
commenced, for the possession of lands or tenements, it shall 
be lawful for the defendant, at any time before the trial of such 
suit, to suggest to the Court, that he and those persons whose 
estate he has in the lands or tenements sued for, have had ad- 
verse possession of the same for three years next before the 
commencement of such suit, and that he and those persons 
whose estate he has, have made permanent and valuable im- 
provements on the lands sued for, during the time he and they 
have had adverse possession of the same. 

The act then proceeds to declare that the value of these im- 
provements shall be set off against the value of the use and oc- 
cupation, and if they are greater, no writ of possession shall 
issue for one year, unless the excess shall be paid into Court 
for the defendant. 

This enactment provides a cumulative remedy, and does not 
take away any rights which defendants had by the common 
law to set off the value of improvements, in mitigation of the 
damages in an action of trespass for mesne profits. That ac- 
tion has always been considered as governed by equitable rules, 
and when the owner of land has been benefitted by permanent 
improvements, adding to its value, there is no reason why he 
should also be compensated in damages, especially when the 
action is against one who is in under color of title, and is not a 
mere trespasser. The law was so held in the case of Jackson 
v. Loomis, [4 Cowen, 168,] aud it seems to be applicable to 
the case now under consideration, as it is clear that this defen- 
dant was nota mere trespasser. The Circuit Court certainly 
erred in considering the statute as taking away the right of the 

defendant to give evidence of permanent improvements of the 
land in mitigation of damages, and in ruling that the jury could 
uot consider such improvements in ascertaining the sum to be 


awarded to the plaintiff as damages, and for this the judgment 
must be reversed. 
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The defendant in error has offered to remit his damages for 
the purpose of avoiding another trial, but we think this cannot 
be done, as our jurisdiction over the case ceases with its rever- 
sal, and we are not invested with the discretionary power to | 
allow of such amendment. When the judgment is reversed 
there is nothing for such a release to operate upon, because the 
judgment is declared null. The release cannot be entered be- 
fore the reversal, for the reason that no such power is vested 
in this Court, and by such a course the parties in a great num- 
ber of cases would avoid the consequences of erroneous pro- 
ceedings, to the prejudice of those against whom they were 
committed. 

Judgment reversed and remanded. 
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1. It is competent for a merchant to establish an account by proof that the entry 

on his book is in the handwriting of a deceased clerk, who is proved to. have 
been correct and accurate in making his charges; and where a deposition pro- 
fesses to set out an exact copy of the entry, as thus, ‘* 500 doz. cut glass beads, 
@ 30 cts. $100,” it is evidence to show that at least one hundred dollars waé 
due for the articles charged ; the plaintiff claiming only that sum by his declata. 
tion, the fair inference is, that the sale was made at twenty cents the dozen, and 
the mistake was made by the commissioner or scrivener who wrote the depo- 
sition. 











Warr of Error to the Circuit Court of Talladega. 









This was an action of assumpsit, brought in the County 
Court of Talladega, by the plaintiff in error, to recover the 
sum of one hundred dollars for goods, wares and merchandize 
sold and delivered. On the trial the plaintiff excepted to the 
ruling of the presiding Judge. From the bill of exceptions it 
apppears that the respective partnerships of the plaintiff and 
defendant with their deceased partners, at the date of the ac- 
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count in question, was proved; and the plaintiff offered the 
deposition of a witness, who stated, that in the year 1834, he 
was in the employ of the plaintiff and his deceased partner, 
who were doing business in the city of Philadelphia. At that 
time Benj. W. Butler was a Clerk in tiie house, and has since 
died. Witness futher states that he was well acquainted with 
Butler’s handwriting, from having frequently seen him write, 
that he had a book of original entries of the plaintiff’s house 
then before him, in which. in the handwriting of Butler, was 
an entry under date the 9th October, 1834, as follows: “ Sold 
Bradford & Harris, of Wetumpka, Ala. 500 dozen cut glass 
beads a 30 cts.’’ carried out $100. Witness further states that 
he was well acquainted with Butler, and believes him to have 
been an honest man and a correct clerk ; that the entry stated, 
he believes was made on the day it bears date, and that the 
entries in the books of the plaintiff ’s heuse, from his personal 
knowledge, were made with punctuality, care and accuracy. 
The defendant is sued as the surviving partner of Temple Har- 
ris, with whom he did business under the style of Bradford & 
Harris. 

The plaintiff, by his counsel, moved the Court to charge the 
jury, “that if they believed from tire evidence, that the charge 
in the account sued on, was made in plaintiff’s books of ac- 
count, in the ordinary course of business, by a clerk of plaintiffs 
who was deacl at the time of taking the deposition read to them, 
that he was a correct clerk. and that plaintilf kept correct books 
of account; and there being noevidenceto disprove the plaintiff’s 
account, they should find for him—which charge the Court re- 
fused to give. 

The jury found a verdict for the defendant, and the plaintiff 
prosecuted a writ of error to the Circuit Court, where the judg- 
ment of the County Court was affirmed, and to revise this lat- 
ter judgment a writ of error has been sued to this Court. 


L. E. Parsons, for the plaintiff, insisted that the Judge of 
the County Court should have instructed the jury as prayed, 
and cited 2 Starkie’s Ev. 639; 15 East Rep. 32; 2 Ld. Raym. 
Rep. 873; 2 Salk. Rep. 690; 9 Porter’s Rep. 289. 


Cuitton, for the defendant. The charge prayed was upon 
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the facts, and was properly refused. The deposition, while it 
affirms the accuracy of the entry, shows it in point of fact to 
be incorrect ; for instead of being carried out for $100, it should 
according to the da/a, have been $150. 


COLLIER, C. J.—It is coneeded that where a clerk who 
has made entries in the books of his employer is dead, proof of 
his handwriting is admissible to show, not only that the entries 
were made as they appear, but also that they are correct. 
Clemnens v. Patton, Donegan & Co. [9 Porter’s Rep. 289,] is 
directly to the point. But it is insisted that the instruction 
asked to be given to the jury, not only asserts the admissibility 
of the evidence, but its legal conclusiveness. This argument 
we think cannot be maintained. We understand from the bill 
of exceptions that no evidence was offered by the defendant, 
at the trial, so that the cause was submitted to the jury on the 
proof adduced by the plaintiff alone; this appears from the 
statement that there was “no evidence to disprove plaintiff’s 
account.”? Now the case cited affirms that the evidence was 
prima fucie sufficient to establish the account ; this being the 
case, upon principle, it would seem, the jury were bound to 
accord to it credence. The Court were requested thus to de- 
clare the law in effect. 

It is true that the jury are to judge of the credibility of wit- 
nesses, but there was nothing in the deposition before them to 
discredit it, or cast the slightest shade of suspicion over the 
witness. The entry made by the deceased clerk, supposing 
the beads to have, been sold at thirty ceuts the dozen, was in- 
correctly carried out; but this should be intended to be a mis- 
take of tne commissioner who took the deposition, or of the 
scrivener who wrote it. And the fact that the plaintiff de- 
clares for one hundred dollars only, shows that the charge 
should have been twenty cents the dozen. If the facts were 
submitted to a Court as a case agreed, or as a special verdict, 
there could be no hesitancy as to the proper judgment, and we 
cannot doubt the correctness of the instruction prayed. 

The judgments rendered, both by the County and Cireuit 
Courts are reversed, and the cause remanded to the Circuit 
Court, that it may be thence remanded to the County Court. 
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1, A deed of assignment made by a debtor conveying his property to a trustee, 
with power to collect and sell and apply the proceeds to the payment of certain 
creditors, first, those named in schedule B. according to the order in which they 
were set down ; second, those enumerated in schedule C. pari passu, and with. 
out privrity or partiality, and lastly all other persons having legal demands against 
the debtor—and also giving to the trustee the power and discretion of departing 
from such order and enumeration, if by such departure any compromise or set- 
tlement could be effected, advantageous to the debtor or his creditors—declared 
void, because made with the intent to delay, hinder and defraud creditors—and 
that such intent was apparent on the deed. 

2. A deed of assignment can be sustained, only where the property conveyed by 
the deed is bona fide devoted to the payment of the creditors, without stipulating 
for any benefit to the debtor, and where the equitable interests of the creditors 
are fixed and determined by the assignment itself. 


Error to the Chancery Court of Mobile. 


This was a bill in Chancery, filed by the defendants in er- 
ror to set aside a deed of assignment made by Audley H. 
Gazzam. 

The complainants alledge that they are judgment creditors 
of A. H. Gazzam, having obtained judgment against him for 
$7,568, besides costs—that an execution issued thereon to the 
sheriff of Mobile county, which he returned no property found. 
That another execution has issued and been levied on certain 
lands of A. H. Gazzam, sufficient in value to satisfy the judg- 
ments—that Gazzam, with the view of delaying and hindering 
his creditors, on the 4th January, 1840, made a deed of assign- 
ment to one Charles W. Gazzam, his brother, including the 
lands so levied on, who has pretended to manage and control 
them, but has held them in fact for the sole use and benefit of 
his brother—that the trustee has not offered the property for 
sale under the powers in the deed, nor has he gone on to close 
the affairs of the trust, but has used the estate and interest for 
the sole purpose of preventing the creditors of A. H. Gazzam 
from collecting their debts by due course of law. 
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The bill further charges that the trustee, from time to time, 
has conveyed large tracts of land, although the special trust 
and preferances have not been performed—that he has made 
divers settlements with the creditors of Audley, giving them 
in payment lands embraced in the deed, although their claims 
are not set forth in the same, nor had they obtained any judg- 
ment, or acquired any /ien thereon—that this was done by the 
eounsel and with the advice of Audley, and because exhorbi- 
tant prices were obtained for the lands—and that the trustee 
refuses to settle any debts unless for lands at such prices. 

The bill also charges a secret trust to exist between the trus- 
tee and his brother, and that the former allows the latter a sup- 
port and maintenance out of the trust property, and permits 
him, without rent, to occupy the dwelling house, &c. Thatall 
the property of Audley is conveyed by the deed which is ex- 
hibited. and prays that the same be declared fraudulent and 
void, and that the property be held subject to the payment of 
the judgment, &c. 

The deed of assignment conveys to the trustee a large 
amount of real and personal property, debts, &c. “upon the 
trust that with all speed convenient and compatible with the 
interest and security of all parties beneficially interested, to 
sell, dispose of and convey, all the real and persona! «state and 
property hereby conveyed and assigned, or such poi iv | are 
cel or portion thereof as may be necessary, at sucii pri 
on such terms andconditionsas the said party of the secoud pail, 
his heirs, &c. may deem most expedient, and to collect in ihe 
discretion of the said party of the second part, the said debis 
orsums of money, and all other the premises hereby assigued 
—and out of the trust moneys which shall come into iis haids, 

.in the first place reimburse himself all costs, charges aiid ex- 
' penses whatsoever, which he may sustain or be put to in and 
about the execution of the trust hereby reposed in him, or 
otherwise relating thereto—and, in the second place, out of the 
residue of the said trust monies, as the same may be from time 
to time collected, to pay and satisfy the several notes and evi- 
dences of debt set down and enumerated in schedule of my 
debts hereto annexed, marked B. paying, satisfying and dis- 
charging the same in the precise order in which they are here- 
in set down and numbered, not meaning, however, hereby to 
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deprive my said assignee, the said party of the second part, of the 
power and discretion of departing from the said order and enu- 
meration, if by such departure any compromise or settlement 
may be effected advatitageous to the interest of the said party 
of the first part and his creditors—and in like manner, and at 
the same time to pay and satisfy any interest that has, or may, 
accrue on said notes at the payment thereof—and in the third 
place, out of the residue of the said trust monies, after the afore- 
mentioned paymeiit of principal and interest, to pay and satis- 
fy, as far as the said residue may suffice, pari passu, and with- 
out partiality, preference ér priority, the several debts set down 
and enumerated in schedule C. hereto annexed—and in the 
fourth place, out of the said trast monies, after the payment of 
the debts last metitioned and enumerated in schedule C. to pay 
and satisfy, as far as the residue may snffice, all other debts, 
demands and responsibilities, legally euforceable agaiust me, 
the said party of the first part Provided, nevertheless, and 
it is hereby declared and agreed, that the said party of the se- 
cond part, may use and employ such agents as he may think 
proper. &c.—and it is further declared to be the meaning and 
intention of these presents, that notwithstanding any thing 
which may be herein declared or appointed, he, the said party 
of the second part may,iu his discretion, pay as it shall become 
necessary and convenient any interest or curtailments accrued, 
accruing or to accrue ou any note or notes of the said party of 
the first part, enumerated in this assig::ment by the schedule 
annexed, due in any Bank or Banks, on any renewal thereof; 
and further, that the said party of the second part, may, from 
time to time, and whenever it shall be for the mutual interest 
of the several parties beneficially interested, to depart from the 
order of assignment hereinbefore appoiuted and directed, by 
settling in full or in part, by compromie or otherwise, any of 
the debts or liabilities specified in the schedule hereto annexed 
and for which I am legally liable and chargeable.” 

The several schedules are annexed of debts due to and from 
A. H. Gazzam, the latter amounting to between fifty-five and 
sixty thdusand dollars. 

Audley H. Gazzam denies all fraudulent design in making 
the deed, but that the intention was to provide bona fide for 
all his creditors—that the proviso in the deed authorizing the 
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trustee to depart from the order in which the claims were enu- 
merated in the schedule, was designed toenable the trusteeto 
preserve the estate, as in cases where debts secured by mort- 
gage on real estate, which would not bring its value if sold un- 
der a decree of foreclosure and that the power was not intend- 
ed to defeat the rights of any of the creditors. The other char- 
ges in the bill impugning the fairness of the deed or the con- 
duct of the trustee are all denied. He also denies that he has 
been supported by or has received any thing from the trustee 
since his acceptance of the trust. 

C. W. Gazzam, the trustee, denies that the deed was made 
to delay or defraud creditors, within his knowledge or belief, 
but the intention was to pay all the debts of A. H. Gazzam, 
and that all his acts under the deed have been to accomplish — 
that object. That from the date of the deed up to the present 
time he has constantly oflered the property for sale, and has 
done his utmost to dispose of it as quekly and to the best in- 
terest of all parties concerned, as possible. He denies that he 
has used the property in such a manner as to defeat the just 
rights of creditors. ‘That for the last four or five years, real es- 
tate, of which the assigned property principally consists, has 
had at public auction, or at forced sales, little or no value, and 
that if he had offered the estate in large bodies, at public sale, 
so as to satisfy, as far as might be, the debts recited in the as- 
signment he believes the entire assigned debt would not have 
satisfied one-fourth of the claims. That to preserve the estate 
to the creditors he has paid large sums in discharge of mortga- 
ges. He denies having conveyed large parcels of land in dis- 
regard of the preferences created by the deed, and whether the 
powers vested in him by the deed authorized him to make 
‘such preferences, he submits to the Court. He denies that he 
has made settlements with the creditors by giving them lands 
at exorbitant prices, and has made but two offers of this des- 
cription, one of which to complainants, and the price put on 
the land was what he truly believed to be its value, and lower 
than the adjacent lands were held at, and that the offer was 
made at the suggestion of the complainant’s solicitors. He 
thinks the assigned property, under judicious management, 
wilt pay all the debts, but if the estate is wound up suddenly 
and hastily, it will be largely insolvent—that he has proceeded 

48 
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with the sales with as much despatch as is consistent with the 
interest of the creditors—he denies all fraud or collusion with 
the maker of the deed, and renders a full account of his acts 
under the deed. 

The parties went to trial by consent on bill and answer, and 
the Chancellor declared the deed fraudulent, and granted the 
relief sought by the bill. From this decree this writ of error is 
prosecuted. 


Dunn & LeseEsye and Dareay, for plaintiffs in error con- 
tended that the intent of the deed was honest, and that the 
powers contained in it could not be exercised to a dishonest 
purpose without violating the terms of the deed, and that this 
is the only criterion. [4 Mason, 220; 14 Johns. 458; 9 Por- 
ter, 571; 5 Pickering, 32; 2 Conn. 633; 13 Conn. 391; 6 Green- 
leaf, 395.] 

That the cases relied on by the other side, from 7th Paige, 
570, and 11th Wendell, 240, were not applicable to this case, 
but if so considered, they maintained they were not correctly 
decided, and were in hostility with the cases cited from 5th 
Pick. and 2d Conn. 


CampsELL, contra. Neither the detail of explanatory cir- 
cumstances nor the denial of fraud in the answer, will relieve 
the parties to an assignment, which contains illegal provisions, 
when assailed by the dissenting creditors. [1 Ed. Ch. 256; 
11 Wendell S. C. 240.] 

The assignment in this case places the property of the debt- 
or in the hands of a third person, giving to him the privilege of 
retaining it for an indefinite period, to enable him to compound 
with the creditors of the assignor. Under the powers confer- 
red by this deed, the assignee can set at defiance the creditors 
of the grantor. He must be allowed to fulfill the trusts, and 
unless the control and disposition is allowed to him he cannot 
doso. Hence law and chancery must both await his decision. 
A law giver is constituted by the act of the debtor more pow- 
erful than the supreme power of the State, and the right of 
the creditor to satisfaction out of the debtor’s property postpon- 
ed indefinitely. [11 Wend. 200; 14 Johns. 258; 4 Paige 24; 
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1 Iredell, 490; 12 S. & R. 198; 1 Iredell, 180; 7 Paige, 
568. ] 

The ca&es cited from Connecticut are unsound. <A debtor 
has no right to place his property in such a situation that itcan 
be used for any purpose but to pay his debts. They have a 
claim to his property unconditionally, and in the state in which 
it is at the date of the assignment. To make such a stipula- 
tion good, the creditor must assent to it. [31 Eng. C. L. R. 
254.] 















ORMOND, J.—In the case of Ashurst v. Martin, [9 Porter 
566,] we sustained an assignment made by one in failing cir- 
cumstances, by the terms of which a release was exacted from 
all the creditors who came in under the deed within a time 
stipulated. That decision was reluctantly made, under the in- 
fluence of a former decision of this Court, which had been long 
acquiesced in, but we then avowed our determination not to 
go beyond the letter ofthat case. It was then considered as 
settled law, “that a debtor may convey his property in trust to 
pay one or more creditors in full, or to pay his creditors in un- 
equal portions, provided he relinquishes all control over it, 
and stipulates for no pecuniary benefit to himself, but fairly 
and bona fide appropriates it to the payment of his debts.”’ 
Such is still our opinion, and to that test we will subject the 
assignment in this case. 

The parties having gone to trial on bill and answer by con- 
sent, the latter, according to the rule adopted by this Ceupt for 
the regulation of proceedings in the Courts of Chancery, must 
be considered as true in all its parts; and asthe answers of 
both defendants deny all intentional fraud, and insist that those 
portions of the deed of assignment now objected to were intro- 
duced in it for the sole purpose of enabling the trustee, by a 
judicious sale of the property, to pay all the creditors, the 
question is one of dry law, upon the construction of the deed. 

The property conveyed by the deed consists of choses in ac- 
tion and other personal property, lands in the city of Mobile, 
and a large amount of land situated in other counties, which 
was wild or unimproved, and which the trustee was authoriz- 
ed with all speed, convenient and compatible with the interest 
of all parties beneficially interested therein, to sell, dispose of 
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and convey at such prices and on such terms or conditions as 
he should deem expedient and with the proceeds and the debts 
collected, after paying expenses, &c. to discharge the debts 
enumerated in schedule B. in the precise order in which they 
are there enumerated, giving to the trustee a discretion to de- 
part from the order of enumeration, “ 7/ by such departure any 
compromise or setllement may be effected advantageous to 
the interest of the party of the first part and his creditors.” 
The second class of creditors enumerated in schedule C. are to 
be paid puri passu; and lastly, all other legal demands. The 
power of the trustee is finally stated thus: “ And further, that 
the said party of the second part may from time to time, and 
whenever it shall be for the mutual interest of the several par- 
ties beneficially interested herein, depart from the order of 
payment hereinbefore appointed and directed, by settling in 
full, or in part,-by compromise or otherwise, any of the debts 
or liabilities specified in the schedule hereto annexed, or for 
which I am legally liable and chargeable.” 

We are of opinion with the Chancellor, that this deed can- 
not be supported—that there is an intent apparent on its face 
that it was made with the design to hinder and delay creditors 
in the collection of their debts. 

A deed of assignment, to be valid, must distinctly declare 
the uses ; and one reserving to the grantor the right to declare 
them subsequently, would be void. The reason of this is ap- 
parent. Whilst the debtor retains his property in his hands, 
subject to the legal pursuit of his creditors, he may compound 
with them and obtain an abatement of theirclaims. The par- 
ties meet on equal ground, and the creditor may either assent 
to the debtor’s proposition or take his chance by suit. But if 
the debtor could, by an assignment, place his property beyond 
the reach of his creditors, by suit, and be at the same time per- 
mitted to compromise with them, or offer terms of compromise, 
the odds would be fearfully in his favor. The making of an 
assigoment with preferences, is an admission on the part of 
the debtor, of inability to pay all his debts, or at least renders 
such payment doubtfu! ; and those who are placed in the class 
of those who are to be paid pari passu, the true meaning of 
which generally proves to be not to be paid at all, naturally 
feel alarmed for the safety of their debts, and if the debtor 
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through his trustee, who is a person usually not very hostile 
to his interests, can appeal to their fears and offer them the 
certainty of receiving a portion of their debt instead of the 
doubtful provision made for them in the deed for any portion 
of it, he would be enabled to exercise a control over them 
which few could resist. Even the preference given to some 
of the creditors would be an illusion, and they would be mere- 
ly placed on the preferred list to hold out inducements to those 
whose chance of payment, from the position assigned them, 
being doubtful, if not desperate, to abate something of their de- 
mands, and thus make it, in the language of the deed, “advan- 
tageous to the interest of the party of the first part and his 
creditors, that a compromise or settlement should be effected.’ 
Such a provision, if tolerated, would enable a debtor to set his 
creditors at defiance, and compel them to bid against each other 
for his favors, and would be virtually vesting him with pow- 
ers which no one would suppose he could in terms reserye to 
himself in the deed of assignment. 

In the impressive language of Judge Gaston, in Haffner v. 
Irwin, [1 Iredell, 490,] “It is enough, perhaps more than 
enough, for human infirmity, that the debtor shall be allowed, 
under these distressing circumstances, to select, according to 
his unbribed judgment, among his creditors for those who me- 
rita preference, and to make a simple and unconditional ap- 
propriation of his property to the payment of their claims. But 
to allow him to negotiate for terms with them—to seek out 
those who will be most favorable to him, either in the way of 
profit or commerce, direct or indirect—to stipulate openly or 
covertly with regard to the property conveyed, other than its 
appropriation to the purposes of the conveyance—would be in- 
jurious to the best interests of the community.” 

In the case of Barnum v. Hampstead, [7th Paige, 568,] 
which was an assignment by a debtor giving preference to 
some of his creditors, but giving to the trustee a discretion to 
discharge certain claims against the assignor in preference to 
the preferred debts. 

The Chancellor held that this provision rendered the deed 
void, upon the ground that an assignment which places any of 
the creditors in the power of the debtor, or his assignee, must 





ALABAMA. 





Gazzam v. Poyntz. 





have the effect to delay or hinder creditors in the collection of 
their debts. [See also the opinion of Mr. J. Sutherland, in 
Grover v. Wakeman, 11 Wendell, 203.] 

We lave beeu referred particularly to the case of De Forest 
v. Bacon, [2 Conn. 633,] as supporting the view taken by the 
couusel for the plaintiff in error. By the deed in that case, the 
trusices were empowered to continue a manufactory till cer- 
tain row materials were worked up, and to purchase any ne- 
cessary articles for that purpose. The Court held this provis- 
iou did not per se render the conveyance void. We are not 
now cailed on to say what discretion may be vested in the 
trustee in the use or sale of the property—our coricern at this 

uue is with the avails of the property when sold, and wheth- 
er tie trustee can be invested with a discretionary power over 
it. So in the case of Ashurst v. Martin, [9th Porter, 576,| we 
held that it did not invalidate the deed because the trustee was 
invested with a discretionary power as to the mode and man- 
ner of settling the trust property. But that question is totally 
distinct from the present inquiry. 

As stated in the preceding part of this opinion, an assignment 
by a debtor can only be sustained where the property convey- 
ed by the deed is, by its terms, fairly and bona fide devoted to 
the payment of the creditors, without stipulating for any bene- 
fit to the debtor, and where the equitable interest of the credi- 
tors are fixed and determined by the assignment itself. We 
have attempted to show that the assignment in this case is not 
of that character. In its results, so far is it from devoting the 
assigned property to the payment of the creditors,and creating 
in their favour direct and absolute equitable interests, that no 
certain interests vests in any creditor; but every thing as it re- 
gards priority of payment is referred to the discretion of the 
trustee, who is distinctly admonished in the deed itself to have 
regard in his settlements and compromises to the interest of 
“the party of the first part.’ Such a conveyance is in open 
hostility with the statute of frauds; its direct and necessary 
tendency is to hinder and delay creditors of their just and law- 
ful actions, and is therefore fraudulent and void—the infentian 
being apparent in the deed itself. 

We are fully satisfied that the conclusion here attained, is in 
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accordance with established principle, as ascertained -by the 
adjudged cases, and that the decision is demanded by the best 
interests of the community. 

‘Let the decree of the Chancellor be affirmed. 


McMICHAEL AND SHACKLEFORD v.RAPELYE AND 
PURDY. 


1. The condition of a prison bounds bond is forfeited, if the prisoner, at the expira- 
tion of sixty days after the execution of the bond, remains without the walls of 
the prison, he not having taken the benefit of the act for the relief of insolvent 
debtors. 


Wair of Error to the Circuit Court of Autauga. 


This is an action of debt on a prison bounds bond, condi- 
tioned that McMichael should continue a true prisoner within 
the custody and keeping of the keeper of the said prison, (the 
jail of Autauga county,) or of his steward, deputy or other offi- 
cer, or some of them, within the limits of the prison bounds, as 
by law established, until he should be discharged by due course 
of law, without committing any escape in the mean time. 
The second breach assigned in the declaration is, that MeMi- 
chael neglected to take the benefit of the act for the relief of 
‘insolvent debtors for more than sixty days after executing the 
bond, and after that time continued to have the liberty of the 
bounds of said prison, as by law established, from which a for- 
feiture of the condition is alledged. The defendants demur- 
red to this breach,and judgment was rendered for the plaintiffs. 

This judgment upon the demurrer is the only error now in- 
sisted on. 


Lapstey, for the plaintiffs in error. 
Geo. GoLpTHWAITE, contra. 





ALABAMA. 


Me Michael and Shackleford v. Rapelye and Purdy. 


GOLDTHWAITE, J.—The only question here presented is 
with respect to the sufficiency of the breach assigned, and its 
solution involves an examination of several of our statutes au- 
thorizing the discharge from actual custody of such individuals 
as are arrested by writs of ca. sa. ‘The second section of the 
act of 1824, imposed the duty on the Judges of the several 
County Courts, with the Commissioners of Roads and Revenue 
of each county, to lay out the bounds and rules of their respec- 
tive prisons—not exceeding one mile from the jail. The third 
section of the same act provides that any prisoner imprisoned, 
as*mentioned in the second section, may enter into bond with 
sufficient surety to the plaintiff, in double the sum of the debt 
or damages for which he may be imprisoned, conditioned, &e. 
[ Digest, 351, §1, 2. The act of 1837 repealed so much of the 
act of 1824, as required the Judges, &c. to mark and lay off the 
bounds of prisoners, and extended the prison bounds to the 
limits of the county within which prisoners confined were to 
be restricted upon entering into the same bond as then requir- 
ed by law. [Meek’s Sup. 307.] 

The first section of the act of 1821 provides the mode by 
which any person who is taken on mesne process, or in actual 
custody, or charged in execution, may be discharged from ar- 
rest or imprisonment, for the purpose of taking the benefit of 
the insolvent law. 

This is effected by giving bond with surety conditioned that 
the debtor will appear and make surrender in such manner as 
is required by: law, of his property or effects, for the benefit of 
his creditors, &e. And the fourth section of the same act pro- 
vides that no person in custody shall have the liberty of the 
prison bounds, who shall neglect or reftise for sixty days, to 
take the benefit of the act. [Dig. 228-9, §9, 12.] 

This bond was executed in April, 1838, and the inquiry is, 
whether the neglect to take the benefit of the act for the relief 
of insolvent debtors, is a breach of the condition, when the 
prisoner continues to have the liberty of the bounds for a lon- 
ger period than sixty days. 

By the giving of the bond the prisoner is not discharged 
from custody, but is as much within confinement as if enclosed 
within the walls of the jail, because the stipulation of the bond 
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is that he will continue in the custody of the keeper of the jail, 
his steward, deputy or other officer within the prison bounds 
as by law established. For the space of sixty days these 
bounds extend to the limits of the county; but after that peri- 
od they were restricted to the walls of the jail; it is therefore 
just as much an escape to remain out of the jail, after the ex- 
piration of sixty days, as it would be within that time to with- 
draw from the county. 

The allegation of the breach is, that the prisoner neglected 
for the space of sixty days to take the benefit of the act refer- 
red to, and after the expiration of that time continued to have 
the liberty of the prison bounds as by law established. We 
think this must be intended to mean, that he continued to re- 
main without the walls of the jail, within the county, for it 
would be absurd to intend the allegation to mean that the pri- 
soner remained within the jail, because in such event the alle- 
gation of an escape would be untrue. 

Our conclusion is that the breach is sufficiently assigned, and 
therefore the judgment is affirmed. 


FORTUNE v. THE STATE BANK. 


1, The answer of a garnishee making a special statement of facts, from which it 
is inferrable that he was once indebted to the defendant in attachment, but that 
he has been notified by a third person that he is the proprietor of the debt and 
demands payment, does not authorize the rendition of a judgment against the 
garnishee. Butin such case the plaintiff may contest the answer, and submit 
an issue to the jury. 

2. Where the answer of a garnishee states that a third person sets up a claim to the 
debt admitted to be owing, the act of 1840 requires a notice fo be given to that 
person; and it seems that two notices returned ‘not found,” are equivalent to 
personal service, so that the statute applies even where he resides without the 
State. 

3. A garnishee who has answered and admitted an indebtedness to the defendant 
orsome one else equal! to the amount of the recovery against him, may, notwith- 
standing, sue out a writ of error. 
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4. Where the judgment recites that the garnishee had answered at the last term 
that he was indebted to the defendant, &c., and an answer is copied in the 
transcript which appears to have been then verified, that answer will be consid- 
ered by the appellate Court as a part of the record. 


Wait of Error to the County Court of Tuscaloosa. 


The defendant in error having sued out an attachment against 
the estate of Thomas Amis, caused a garnishment to be served 
on the plaintiff, requiring him to state on oath what he was 
indebted, &c. to the defendant in attachment. The garnishee 
appeared and answered that in the spring of 1840, he was in- 
debted to Junius Amis in the sum of four thousand dollars, he 
then paid about one thousand dollars, and Junius informed 
him that he should give the control of the balance to Thomas 
Amis, to be used by him for his own purposes; that at the 
time the payment was made, his notes were in the hands of 
R. B. Waller for collection, but without suit; that the notes 
still continued in the hands of Waller until June, 1840, when 
garnishee made another payment to him of some eight hun- 
dred or one thousand dollars, which Waller informed affiant 
he paid to Thomas Amis, who admitted to affiant he had re- 
ceived it. Garnishee distinctly understood from Junius that 
he had parted with all his property in the notes to Thomas 
Amis, and his object was to enable him to pay his debts with 
the proceeds. Since that time, in the spring of 1841, and since 
the garnishee was summoned, Junius applied to him for the 
payment of the balance due on the notes; that garnishee re- 
’ fused to pay the same upon the ground that process of gar- 
nishment had been served on him in this case. Junius then 
claimed the debt as his own, and garnishee being informed that 
one thousand dollars would pay the amount sought to be re- 
covered of Thomas Amis, then paid Junius one thousand dol- 
lars. There is still due from garnishee one thousand dollars, 
which, until the interview with Junius as related, he had sup- 
posed was owing to Thomas Amis. 

The bank recovered a judgment against the defendant in at- 
tachment for four hundred and ninety-two 50-100 dollars, 
debt, &c. and twenty dollars and fifty cents costs; and thereup- 
on a judgment for the like sum was rendered against the plain- 
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tiff in error, as a garnishee. To revise the latter judgment a 
writ of error has been sued to this Court. 





Peck & Cxrark, for the plaintiff in error. 
B. F. Porter, with whom was Crass & Wm. Cocuray, for 
the defendant. 


COLLIER, C. J.—It has been repeatedly decided by this 
Court, to authorize a judgment against a garnishee, his answer 
must contain a distinct admission of a debt due or to become 
due to the defendant in the principal cause. [Allen v. Mor- 
gan, 1 Stew. Rep. 9; Presnall v. Mabry, 3 Porter’s Rep. 105; 
Smith v. Chapman, 6 id. 365; Stubblefield v. Hagerty, 1 Ala. 
Rep. 38; Mims v. Parker & Coffman, id. 421; Foster, Nos- 
trand & Co. v. Walker, 2 Ala. Rep. 177.] Inthe case at bar 
the answer of the garnishee does not admit that he owes the 
defendant any thing, but it isa mere admission that he is in- 
debted in a sum greater than that sought to be recovered by 
the plaintiff in attachment, and that the notes evidencing his 
indebtedness were once under the control of the defendant, and 
he supposed him to be their proprietor, but he has learned 
since, from Junius Amis, to whom they are payable, that they 
are his property. This answer does not subject the garnishee 
to a judgment; he has stated with particularity the facts to 
which he was required to answer, and could not be required 
to determine to whom he is a debtor. [Foster, Nostrand & 
Co. v. Walker, 2 Ala. Rep. 177.] The case of Baker v. Moo- 
dy, [1 Ala. Rep. 315,] is unlike the present. There the garni- 
shee answered that he had in his possession a sum of money 
belonging to the defendant in attachment, but which he was 
informed by him was to be paid over to another person, but 
that person had given no notice of any claim to it; it was held 
that if the third person had given notice to the garnishee of his 
claim to the money, no judgment could have been rendered 
upon an answer disclosing that fact; but this not appearing, 
the answer must be regarded in effect as the admission of an 
indebtedness to the defendant. 

if the plaintiff desired to proceed further against the garni- 
shee, the remedy was a plain one, he might have contested the 
answer and thus submitted the question in controversy to a 
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jury. The act of 1840, “to amend the law in relation to gar- 
nishments,’”’ requires a notice to be given to a person who is 
shown by the answer to set up a claim to the debt or property 
in respect to which the garnishment issued, by virtue of an as- 
signment or transfer. ‘This statute is beneficial in its provis- 
ions, and should receive a liberal construction, and being thus 
interpreted, might be held to embrace the case stated by the 
garnishee. There can be no difficulty in proceeding under it, 
although the person claiming the debt may reside without the 
State; in such case, we, (asin analagous cases,) would he in- 
clined to hold, that the return of two notices not executed, was 
equivalent to a personal service. 

It has been argued that as the garnishee submitted to an- 
swer, and shows that he is indebted even beyond the amount 
of the judgment against him, that he should not now be heard 
to insist on error, that, that judgment is erroneous. This argu- 
ment cannot be maintained. It has been often held that a 
garnishee may prosecute a writ of error, and show that the 
judgment should not have been rendered against him, even 
where his answer discloses an indebtedness to the defendant, 
or some one who claims the debt through the defendant. And 
in one case at least, it was considered necessary to the garni- 
shee’s protection that he should not submit to an erroneous 
judgment. [Colvin v. Rich, 3 Por. Rep. 175.] The more es- 
pecially is this decision applicable, where the garnishee is urg- 
ed, by the person claiming the debt, to sue a writ of error. 

It was suggested, that the answer of the garnishee sent up 
with the transcript, is no part of the record, and to entitle it to 
be thus considered, it should have been embodied in a bill of 
exceptions. This point was made in Stubblefield v. Hagerty, 
[1 Ala. Rep. 38.] In that case the judgment recited that the 
garnishee had filed his answer, and that the plaintiff had con- 
sented to receive it; and this was held sufficient to authorize 
this Court to regard it as the basis of the judgment of the 
County Court. In the case before us,the judgment states “that 
the said John A. Fortune had answered at the last term of 
this Court, that he was indebted to the said Thomas Amis the 
sum of one thousand dollars,’ &. Upon looking into the an- 
swer, we discover that it was verified at the time recited in the 
judgment; and as the garnishee’s answer must have been re- 
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duced to writing, having been made at the term preceding the 
judgment, it will be intended that the paper found in the tran- 
script is that on which the court acted. 

This view of the case is decisive to show, that the judgment 
of the County Court must be reversed and the cause re- 
manded. 


RANDOLPH v. PECK & Co. 


1, A judgment rendered by default against a garnishee on the third day of the 
term to which he is summoned, is erroneous and will be reversed on error. 


Error to the County Court of Greene. 


J. J. Porter, for plaintiff in error. 
Erwin, contra. 


ORMOND, J.—This was a proceeding in the Court below 
commenced by the defendants in error, plaintiffs ina judgment 
against Thomas B. Archer, by process of garnishment against 
the plaintiff in error, upon which they obtained judgment 
against him by default, for failing to appear and answer, which 
was afterwards confirmed and final judgment rendered. 

The assignments of error present several grounds for rever- 
sal, but it is only necessary to examine one which is decisive 
of this case. The plaintiff in error was summoned as a gar- 
nishee, to appear within the first four days of the term of the 
County Court of Greene county, to be held on the fourth Mon- 
day in May, 1839. The record shows that on the 29th of 
May, which was Wednesday, the third day of the term, a con- 
ditional judgment was rendered against the garnishee, for fail- 
ing to appear and answer, which judgment was afterwards 
made final. 
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The statute, [ Aik. Dig. 12, §19,] allows to the garnishee the 
first four days of the term to appear and answer, and upon his 
failing so to appear and answer, authorizes the rendition of a 
conditional judgment against him. The judgment in this case 
being rendered before the time had elapsed, within which the 
garnishee could appear and answer, is void, and for this error 
the judgment must be reversed and the cause remanded. 





PUCKETT v. BATES. 


1. Where B. contracts with K. to build a house for such price as was customary, 
and proceeded with the work, and afterwards K. left the State, whereupon P. 
promised verbally to pay B. according to the contract if he would go on, and 
finish the work ; this promise is collateral, and cannot be enforced under the 
statute of frauds. Quere, as to how the law would be if the contract between 
B. and K. was repudiated before the promise by P. 


War of Error to the Circuit Court of Sumter County. 


Bates declared against Puckett on the common counts for 
work and labor, and for materials furnished in erecting a house. 
A verdict was found as upon issue joined, and judgment ren- 
dered thereon for the plaintiff. 

The defendant had a bill of exceptions sealed at the trial, 
which discloses the following facts. Bates had contracted with 
one Kelly, to build a house for Kelly in Payneville, in Sumter 
county, for which Kelly agreed to pay as much as the house 
should be worth at the rate of charges usual in said county. 
Bates commenced the work, and while it was progressing, and 
before its completion, Kelly left the State and went to Lonisi- 
ana. After Kelly left the State, Puckett promised verbally to 
Bates, if he would go on to do the work as he had engaged 
with Kelly to do it. he, Puckett, would pay him therefor. 

On this evidence the defendant asked the Court to charge 
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the jury, that if they believed the plaintiff contracted originally 
only with Kelly, then the defendant was not liable unless his 
promise to the plaintiff was in writing. This charge was re- 
fused and the jury were instructed that if, from the evidence, 
they believed that the defendant agreed to stand in the place of 
Kelly, he would be liable to the plaintiff for all the work done 
by him on the house, although his agreement was not in 
writing. 

The defendant excepted, and prosecutes his writ of error to 
reverse the judgment. 


Green, for the plaintiff in error, cited Larson v. Wyman, 
14 Wend. 246; Watson v. Randall, 20 id. 201; Tompkins v, 
Smith, 3S. & P. 54. 


Harr, contra. 


GOLDTHWAITE, J.—The cases upon the clause of the 
statute of frauds, which relate to promises to answer for the 
debt, default or miscarriage of another, are said to relate either 
to the nature of the undertaking or to the nature of the con- 
sideration on which the undertaking is founded. 

The principal distinction, with respect to the undertaking, 
recognized by the Court, is between one that is original and 
one that is collateral. The law is certainly well established 
that if the person for whose debt, default or miscarriage the 
undertaking is made, be liable at all so that the whole respon- 
sibility does not rest upon the second promissor, the second 
promise is collateral, and is void by the statute if not reduced 
to writing. Many of the cases to establish this doctrine are 
- collected in the note to Leonard v. Vredenbourg, [8 John. 23.] 

On the other hand, if no other person is liable for the same 
debt, &c. for which the promise is made, although another 
may be liable for a distinct debt, which is the measure of that 
in question, then the undertaking is an original one, and is not 
within the statute. The cases which exemplify this distinc- 
tion are also collected in the same note. 

These seem to be cardinal rules in the exposition of the sta- 
tute of frauds, and are sufficient to enable us to decide the pre- 





392 ALABAMA. 


Puckett v. Bates. 





sent case. It appears that the contract was originally made 
between Kelly and Bates, and that the work was performed 
by the latter, in conformity with this contract. After the work 
was commenced, and whilst it was progressing, but before its 
completion, Keily left the State, and Puckett then promised 
he would pay if Bates would proceed with the work— 
It is certain that Bates has his action against Kelly under this 
state of proof, and therefore, within the first rule as set out, 
the promise of Puckett must be cousidered as collateral. It is 
also certain that gelly is liable for the same debt as that now 
sought to be enforced under the verbal promise, and the pay- 
ment by Puckett would be a discharge of all claim by Bates 
against Kelly. 

If the evidence in the Court below had been such as to show 
that Bates repudiated his contract with Kelly, after the latter 
had abandoned the State, if such indeed is the fact, and had 
refused to proceed farther with the work, then he would have 
been responsible to Kelly for a breach of the contract ; and if 
after snch repudiation, Puckett procured him to proceed with 
and finish the work, we are not prepared to say that this would 
not be an original undertaking on his part; or that he would 
not be liable for any verbal promise connected with it. In 
such a case it is probable there would be no liability retained 
jagainst Kelly, and therefore there could be no pretence that 
‘the promise by Puckett would be collateral to any other. 

Our conclusion is that the judgment must be reversed and 
the cause remanded. 
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BORAIM & Co. v. DA COSTA. 


1. Where an attachment ancillary to an action brought in the usual manner, is 
improperly disinissed, a mandamus is the appropriate remedy in order to its re- 
instatement ; and a rule will be awarded requiring the Judge of the proper Court 
to show cause why a peremptory writ should not issue, elthough notice has not 
been given that the motion will be made. 


Tue plaintiffs, by their counse!, have presented to this Court 
arecord of the County Court of Mobile, showing that on the 
29th April, 1840, they brought an action of assumpsit against 
the defendant, in that Court, on several promissory notes, 
amounting in the aggregate to the sum of eighteen hundred 
dollars, or thereabouts, exclusive of interest and exchange. 
On the 21st May, 1846, the plaintiffs caused an attachment to 
be issued pursuant to the statute, as ancillary to the action, 
which attachment was levied on the same day op merchandize 
and a replevy bond executed therefor. At the return term of 
the attachment, a motion was made to quash it, on the ground 
that the bond executed by the plaintiff was insufficient; this 
motion being continued until the next term, was accordingly 
granted. Afterwards the plaintiffs recovered a judgment by 
nil dicit against the defendant for the amount of the notes and 
interest, and in order to make the same available, now move 
for a writ of mandumus to be directed to the Judge of the 
County Court of Mobile, requiring him to reinstate the attach- 
ment in his Court. 


CampsELt, for the motion. 


COLLIER, C. J.—In Eslava v. Rigeaud, [3 Ala. Rep. 363,] 
we determined that where an attachment assistant to an ac- 
tion brought in the usual manner. was improperly dismissed, 
the judgment of the Court could not be corrected by writ of 
error ; that the attachment was merely an accessary to the suit, 
and it the principal judgment was unobjectional the Court 
would not look into the order of dismissal, inasmuch as an 
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error there would not authorize the cause to be remanded. 
But it was intimated that in default of another appropriate 
remedy a mandamus might be awarded. Such is still our 
opinion. 

We have looked into the record, and do not discover that 
the attachment bond is so obviously defective that we should 
overrule the motion entirely ; yet we do not feel authorized to 
issue a peremptory mandamus. The usual practise is, when 
the applicant has made out a probable case, to grant a rule up- 
on the defendant to show cause why the writ should not issue. 
[Willcock on Municipal Corporations, 209.] This course is 
certainly proper in the present instance, if for no other reason 
because the defendant had no notice, and consequently could 
not gainsay the motion. 

It is therefore ordered that a rule issue to the Judge of the 
County Court of Mobile, requiring him to show cause why a 
mandamus should not issue in conformity to the motion of 
the plaintiffs. 


HOLT v. MOORE. 


1. Where the assignor of a note is Judge of the County Court of the county where 
the suit must be brought against the maker, it will be sufficient to charge the 
assignor to bring such suit to the next Circuit Court of the county. 


Error to the Circuit Court of Pickens. 


Assumpsit by the plaintiff in error, as assignee, against the 

d entiant in error as assignor of a promissory note executed 
y E. H. Moore & Co. 

The declaration, which is in the usual form, charges that 

it was brought against the makers “to the first Court of the 

aforesaid county, of the residence of said E. H. Moore & Co. to 
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which a writ could properly be made returnable, to wit: to 
the October term of the Circuit Court of Pickens county, A. D. 
1839,’ and proceeds to aver that judgment was obtained, and 
that the writ of fieri facias which issued thereon was return- 
ed no property found. 

The defendant pleaded, first, non assumpsit—second actio 
non, &c. because he says that the said plaintiff did not bring 
his suit against the makers of the said note mentioned in the 
declaration, to the first Court of the county where they reside, 
to which suit could be brought, to wit: to the County Court of 
said county, which was holden on the fourth Monday in July, 
1839, and this, &c. 

To the second plea the plaintiff replied, “prec/udi non, be- 
cause though true, it is that suit was not brought to the Coun- 
ty Court, as in the said plea mentioned, yet the said plaintiff 
says that the said defendants were at the time of the maturity 
of said note and at the time when suit should have been com- 
menced to the County Court aforesaid, and for a long time be- 
fore and after, the sole and presiding Judge of the said County 
Court, and the plaintiff avers that suit was brought to the first 
Court after the maturity of said note to which a writ could 
prorerly be made returnable, and this, &c. 

To this replication the defendant demurred, and the Court 
sustained the demurrer, and rendered judgment for the defen- 
dant, from which the plaintiff prosecutes this writ, and as- 
signs for error the judgment of the Court on the demurrer. 


Crass & Cocuray, for plaintiff in error. 
EL Is, contra. 


ORMOND, J.—The act of the Legisture by which this pro- 
ceeding is regulated, requires, in the case of assignment of pa- 
per not mercantile, that to charge the assignor, suit must be 
brought to the first Court to which it can be brought against 
the maker of the assigned paper, prosecuted to judgment, and 
a return by the sheriff of no property found. 

In the exposition of this statute several exceptions have been 
engrafted upon it, as that the suit may be dispensed with 
against the maker, when from his absence from the State suit 
is impossible. [5 Stewart and Porter, 96; 2 Porter, 456.] 
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Strongly as we feel indisposed to make another exception to 
the statute, we feel compelled to allow it in this case, from the 
thorough conviction that the Legislature could not have intend- 
ed that one should sit in judgment upon his own case, or upon 
the trial of a cause in which he had a direct interest. 

This case has been supposed by elementary writers, by way 
of exemplifying a general rule Thus, Blackstone in his com- 
mentaries, to express the transcendant power of parliament, 
while he admits the indecency and gross impropriety of such 
a law, says that if the intention to confer such a power is clear 
and plain, so as to leave no doubt of the intention of the Le- 
gislature, no Court has power to defeat such intention. [1 
Bl. Com. 91.] On the other hand, Mr. Justice Chase, in the 
case of Calder v. Bull, [3 Dall. 386,] scouts the idea that such 
a law should be enforced by the Courts: “ That it was against 
all reason and justice for a people to entrust a Legislature with 
such powers, and therefore it cannot be presumed they have 
done it. The genius, the nature and the spirit of our State 
governments amount to a prohibition of such acts of legisla- 
tion, and the general principles of law and reason forbid 
them.” 

We do not however consider that the power of the Legisla- 
ture to pass a Jaw authorizing a Judge to try a cause in which 
he is interested, is in question here, as no such attempt has 
been made. It cannot be presumed that the Legislature in- 
tended that the suit which was required to be brought should 
be commenced in a Court, the sole Judge of which was direct- 
ly interested in the event. It cannot be presumed, because 
such suit would be nugatory, and therefore falls within the ad- 
mitted exception of the non-resideuce of the maker. It is sup- 
posed that the Judge of the County Court would transfer the 
cause to the Circuit Court. It is true that by statute, [ Aikin’s 
Dig. 246,] when the Judge of the County Court is related, by 
affinity or consanguinity to either of the parties to the suit, or 
has been employed as counsel, that the suit shall be transferred 
to the Circuit Court, and although no power is expressly given 
to transfer a cause when the Judge is interested in the event, it 
would doubtless be within the spirit of the act, as provision is 
made for such a case when the Judge of the County Court is 
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setting as a Court of ordinary for the settlement of estates. 
(Aik. Dig. 253. 

But as we have repeatedly held that the Legislature did 
not require suit to be brought when the suit would be of no 
avail, why commence a suit where it could not be tried, but 
must be transferred to another forum? Such, in our opinion, * 
cannot be presumed to have been the intention of the Legisla- 
ture—the manifest design was to provide, in /iew of demand 
and notice, a speedy pursuit of the maker, to the presumption 
of insolvency afforded by the return of “no property found,” 
to the execution issued on the judgment against him. This 
has been done in this case, and if not within the letter of the 
act, is certainly within its spirit and meaning, and fully within 
the principle of the adjudged cases of admitted exceptions to 
the law. 

It is, however, insisted that the Judge of the County Court was 
not necessarily interested in the suit, or that if he had an in- 
terest, it was not that judgment should be delayed, but that it 
should be speedily obtained against the maker. If he had an 
interest in the event, it is certainly unimportant which of the 
parties litigant it was to prejudice or benefit; but no aspect of 
the case can be supposed in which his interest would not be 
direct. Ifthe maker should desire to make an off-set against 
him as payee, he would have a direct interest in defeating it, 
as the success of the set-off would be to charge him on his en- 
dorsement. If the defence was payment to the assignee, it 
would be his interest that the defence should succeed, as there- 
by he would discharge himself altogether. If the defendant 
was insolvent, he would be interested to prevent a judgment 
from being obtained, as until judgment was obtained against 
the maker, no suit could be commenced against him; and if 
solvent, his interest would be to hasten the obtaining the judg- 
ment, lest the maker might, from the vicissitudes and changes 
so common in the country, become unable to pay if delay 
should supervene. 

It is unnecessary to pursue this subject to ascertain the 
quantum of interest which the defendant might have had; the 
purity of the judicial station will not tolerate such inquiries, 
nor the known infirmity of human nature permit one to fill at 
the same time such incompatible stations as party and Judge. 
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It is sufficient that the defendant was interested in the event— 
The title was derived from him, and he had guaranteed that 
by the use of due diligence, the money could be made from 
the maker, and whether this responsibility was small or great 
it incapacitated him from setting as Judge in the cause. 

It is scarcely necessary to add that it is not presumed that 
the Judge in this case would have proceeded to try the cause, 
or that a doubt can be entertained that he would have refused 
to sit in the cause, and would have transferred it to the Circuit 
Court. 

Whether the law as here laid down would apply, if the as- 
signor were not the sole Judge authorized by law to preside in 
the Court to which the suit is brought, it is not necessary now 
to determine 
Let the judgment be reversed and the cause remanded. 


COLLIER, C. J.— 


The second section of the act of 1828, declares, that all con- 
tracts in writing for the payment of money, &c. shall be assign- 
able, &c. and the assignee may maintain an action thereon, &e. 
“ Provided, suit be brought to the first Court of the County 
where the maker resides, to which suit can be brought, and if 
he fail to sue the maker to the first Court, as herein provided 
for, the indorsee shall be discharged from liability, upless suit 
shall be delayed by his consent. 

The statute of 1829, (one of the objects of which was to ex- 
plain that of 1828,) enacts, “That part of the proviso in the 
second section of the before recited act, which requires suit to 
be brouglit to the first Court, shall be construed to be, that 
suits be brought to the first Court to which the suit can pro- 
perly be made returnable.”” [Aik. Dig. 330.] 

This explanation was entirely unnecessary, for it never 
would have been supposed that the law intended the maker 
should be sued to the term of a Court to which process could 
not have been regularly returned, yet it serves to show the 
strictness with which the Legislature construed its own act, and 
should rather limit than extend judicial discretion.’’ 

It is certainly true, that in the interpretation of all statutes, 
the legislative will, as ascertained from the terms employed, 
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should be effectuated. But Courts must not, in order to give 
effect to what they may suppose to be the intention of the Le- 
gislature, put upon the provisions of a statute a construction 
not supported by the words, though the consequence should 
be to defeat the object of the act. [Rex v. Stokedamerel, 7 
B. &. C. Rep. 569.] Where words of unequivocal import have 
been employed, it would be dangerous to hold that the Legis- 
ture did not mean what it hasexpressed. The correct course 
in all cases where the intention of the Legislature is brought 
in question, is to adhere to the words of the statute, construing 
them according to their nature and import. {Rex v. Rams- 
gate, 6 B. & C. Rep. 712.] 

In Rex v. Barham, [8 B. & C. Rep. 104,] Lord Tenterden 
said, “ Our decision may, perhaps, in this particular case, ope- 
rate to defeat the object of the statute; but it is better to abide 
by this consequence than to put upon it a construction not 
warranted by the words of the act, in order to give effect to 
what we may suppose to be the intention of the Legislature.” 
Upon another occasion the same learned Judge said, “ The 
words may probably go beyond the intention, but if they do, 
it rests with the Legislature to make an alteration ; the duty of 
the Court is only to construe and give effect to the provision.”? 
[Notley v. Buck, 8 B. & C. Rep. 164.] In considering the 
game laws, Mr. Justice Ashurst remarked, “It is safer to adopt 
what the Legislature have actually said, than to suppose what 
they meant tosay. The heir apparent they have qualified 
from a supposition the esquire was so already. I cannot think 
it was their intention purposely to exclude the father, but in 
fact they have done it.” [1 T. Rep. 52; see also, Rex v. Tur- 
vey, 2B. & A. Rep. 522; Rex v. Bray, 3 M. &. S. Rep. 20 . 
Rex v. Inhabitants of Great Bentley, 10 B. & C. Rep. 527.] 

In Brandling v. Barrington, [6 B. & C. Rep. 475,] it was 
held, that to bring a case within the statute, it should not only 
be within the mischief contemplated by the Legislature, but 
also within the plain, intelligible, import of the words of the 
act of Parliament. [See also 1 T. Rep. 52; Edrick’s case, 5 
Co. Rep. 118.] 

To these citations might be added many others, in which 
Judges have expressed themselves in strong tefms against a 
latitudinous construction of statutes, under the pretence of giv- 
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ing effect to the will_of the legislature. It has been often la- 
mented that the words of the statutes of frauds and limitations 
should not have been more closely followed in their construc- 
tion, and the current of decision at the present day, is {p gather 
their meaning from the language employed, rather than indulge 
in perplexing conjectures of the evils and objects intended to be 
remedied. 

In the present case it is not pretended that the makers of the 

note might not lave been sued in the County Court, but it is in- 
sisted that as the case could not have been tried by the Judge 
of that Court, the plaintiff was under no legal obligation to 
commence his suit there. This argument, in my opinion, can- 
not be maintained. The Legislature have in express terms de- 
clared, that the indorsee of paper, such as that in question,shall 
sue the maker “to the first Court to which the writ can properly 
be made returnable,’’ and it is not for the Court to say that 
this requisition is not peremptory, but is governed by circum- 
stances remote and hypothetical. It is conceded that no Judge 
should preside at the trial of a cause in which he is interested, 
but that a statute declaring him competent would be void, 
where it does not conflict with the constitution, is what I do 
not admit. I am aware that such a doctrine is avowed by 
Lords Coke, Hobart aud Holt, and Mr. Justice Chase, but it 
has received no support from any other source. The true rule 
upon the subject is that laid down in my opinion in “The Mat- 
ter of John L. Dorsey,” [7 Porter’s Rep. 416,] viz: “If absurd 
consequences seem to grow out of a statute, the Judges ought 
in decency to conclude that the consequence was not foreseen 
by the Legislature, and only guoud hoc to disregard it.” [See 
1 Bl. Com. 91.) 
* But the question is not whether an act of the Legislature, if 
carried out, would require a Judge to decide his own case. It 
could not be known that the makers of the note would have re- 
sisted a recovery, if they did not, it would have been entirely 
competent for the Judge to render a judgment against them, 
and if they did, it was his duty, under the statute, to transfer 
the case to the Circuit Court. That the Judge would have 
performed this duty with promptness cannot be questioned— 
his oath of office obliged him to do it. 

Suppose a suit had been brought against the makers in the 
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County Court, and an order for its transfer made to the 
Circuit Court, would it not when transferred have been placed 
on the trial docket? The pleadings, without an order extend- 
ing the time would have been made up in the County Court, 
at the appearance term, so that it would, when removed after 
the close of that term, have been entitled to a place on the trial 
docket; and in*this way judgment would be obtained sooner 
than if such suit had been brought in the Circuit Court. 

The idea then, that. the defendant being a Judge of the 
County Court, was a sufficient reason for dispensing with the 
express requirement of the statute to sue the makers of the 
note to the first Court to which the writ could have been re- 
turned, is wholly inadmissible. 1. Because the act directs 
that the suit shall be thus brought. 2. By the failure to com- 
ply with the statute, the indorsers responsibility is increased, or 
rather prolonged, in proportion to the time for which the in- 
dorsee omits to sue the makers. 

Without attempting to review the cases which have been 
decided on the acts of 1828 or 9, it may be quite enough to say 
that none of them go to the extent of the exception now made 
to the mandatory terms of these statutes. [Cavanaugh v. Ta- 
tum, 4 Stew. & P. Rep. 204; Roberts v. Kilpatrick, 5 Stew. & 
P. Rep. 96; Woodcock v. Campbell, 2 Porter’s Rep. 456; 
Ivey v. Sanderson, 6 Porter’s Rep. 420; Rathbone, use, &c. v. 
Bradford, 1 Ala. Rep. N. S. 312; Riddle v. Rourke, id. 394; 
Person v. Mitchell, 2 id. 736.] 

The principle of this exception is so broad that it isdifficult to 
define its limits; and not being prepared to acquiesce in its 
correctness, I am of opinion that the judgment of the Circuit 
Court should be aflirmed. 
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FOSTER v. MABE. 


1. Where the owner ofa freehold by a parol agreement permits another to have a 
house which he had erected, to do with as he will, and with a view to its seve- 
rance from the freehold ; by this agreement the house becomes a chattel, and 
may be levied on and sold as the property of him whois invested with the own. 
ership. 

2. It is the duty of the sheriff to have personal property present at the time and 
place of sale, but if this is not done, and a sale made, the property being absent, 
the sale is not void, but the purchaser acquires the title, subject to be divested by 
the order of the Court from which the execution issued, setting it aside. 


Warr of Error to the Circuit Court of Greene county. 


Detinue to recover a quantity of lumber. 

The cause was tried on the general issue, and a verdict re- 
turned in favor of the plaintiff, Mabe, on which judgment was 
rendered. A bill of exceptions was sealed at the instance of the 
defendant Foster, which discloses the following facts. 

One Alexander was seized and possessed in fee of a lot of 
land in the town of Eutaw, in Greene county, he made a parol 
agreement to sell the lot to one Quarles for five hundred dol- 
lars. Quarles, under this agreement, entered into possession 
of the lot, and erected on it several houses, one of which was 
a frame house, forty feet long, sixteen feet wide, and was built 
on large blocks resting on the ground. At the September 
term, 1840, of the Circuit Court of Greene county, one Hines 
recovered a judgment against Quarles, on which execution is- 
sued, and was put in the sheriff’s hands on the 25th Septem- 
ber, 1840. Quarles having become embarrassed and unable 
to pay for the lot, made another parol agreement with Alexan- 
cer, about the first January, 1841, by which it was agreed 
that Alexander should retake possession of the lot, and pay 
Quarles for the other improvements, but that Quarles should 
have the house before described to do as he pleased with. 
About the 20th of January, 1841, Foster, the defendant, bought 
the house then standing on the lot from Quarles, for two hun- 
dred and fifty dollars. On the 22d of January 1841, the sheriff 
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levied hen execution mat ines on the house as it thew stood on 
the lot, as goods and chattels of Quarles, and sold the same un- 
der the execution, on the 8th day of February, 1841. Foster 
claimed the house and forbid the sale. Mabe purchased it at 
the sale for one hundred and forty dollars, aud had notice of 
Foster’s claim. The house at the time of sale was still stand- 
ing on the lot. The sale was made before the Court House 
door of Greene county. The house was more than three quar- 
ters of a mile from the place of sale, and could not be seen or 
examined by those present at the sale ; but it was described to 
the persons then there. After the sheriff’s sale Mabe pulled 
the house down and piled the lumber on the lot; and Foster 
afterwards removed the greater part of it. Alexander, the 
owner of the lot, was aware of the levy, and set up no claim 
to the house. 

On this state of evidence the Court charged the jury, that if 
there was an agreement between Quarles and Alexander that 
Quarles was to have the house and dispose of it as his own, 
this was a severance which made the house a chattel of Quarles’ 
and it was liable to be levied on and sold under the execution 
against him. Also, that though asa general rule, a chattel 
sold by the sheriff ought to be present at the time and place of 
sale, yet this general rule must be taken with some qualifica- 
tions, and if the jury believed, from the peculiar nature and 
situation of the house, and the description given of it by the 
sheriff, the bystanders could form a correct idea of its value, 
the sale would not be void because the house was not present 
so as to be examined by the bystanders. 

Foster excepted to these charges, and now seeks to reverse 
the judgment on the ground that they are erroneous, 






































Jones, for the plaintiff in error, submitted— 
1, That the house, under the facts stated, was either a "real 
estate or a fixture, and not a chattel; therefore not subject to 
levy and sale. [2 Bac. Ab. 714; 2 Kent’s Com. 279; Elwes 
v. Mawe, 3 East, 38 ; Goddard v. Bilster, 6 Greenl. 427; Winn 
v. Ingleby, 5 B. & Adol. 7E.C. L. R. 214; Farrant v. Thomp- 
son, 5 B. & Adol. 7 E. C. L. R. 272.) 

2. Conceding it to be a chattel, the sale was void and pas- 
sed no title, in consequence of its not being present when sold 
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by the sheriff. [Shelden v. Soper, 14 John. 353; Linmadole 
v. Doe, id. 222; Cresson v. Stout, 17 id. 115; Blount v. Mit- 
chell, Taylor’s N.C. Rep. 131; McDaniel v. Moody, 3 Stew- 
art, 314.] 


Cxark, contra, insisted that inasmuch as the owner of the 
lot had consented to the severance of the house from the free- 
hold, it became a chattel, and subject to be seized by execu- 
tion. [1 B. & A. 161; 1 Taunt. 19; 20 John. 29; 2 Peters’, 
137; 1 Starkie’s Rep. 43; 1 Salk, 368; 4 Mass. 514; 3 Mc- 
Cord, 553, 557; 2 B. & C. 76; 1 Hill’s N. Y. 176; Gibbon on 
Fixtures, 48. ] 

In answer to the second position assumed by the plaintiff in 
error, he insisted that this wasa question ouly to be raised by 
the defendant in execution. [Cotton Press v. Moore & Ma- 
gee, 9 Porter, 679; Jones v. Davis, 2 Ala. Rep. 34; Ware v. 
Bradford, id. 676; Brown v. Lipscomb, 9 Porter, 472 : 4 Rand. 
427; 3 Caines, 267; S John. 364; 18 id. 367; 1 N. & McCord, 
11,408; 5 John. 345; 2 Bibb, 401; 3 id. 216; 3 J.J.M.213; 
7 Dana, 388 ; 1 Missouri Dec. 754; 2 Mar. 364.] 


GOLDTHWAITE, J.—1. The validity of the sheriff’s sale, 
through which the plaintiff in the Court below derived his ti- 
tle to the lumber sued for, is denied ; and one of the objections 
to it is, that the house was not a chattel subject to execution. 

As between Alexander, the owner of the fee,and Quarles, 
who was in possession under him as a purchaser, no question 
arises, for both of them have treated the house as mere personal 
property. We must then consider whether their action in this 
respect has the effect to determine the character of the house as 
real or personal estate. It is said that the law by which a 
trade tenant is permitted to have an interest in fixtures erected 
by him and attached to the freehold, is an exception to the 
general law, which Courts have always, since the case of El- 
wes v. Mawe, [3 East, 38,] refused to extend beyond that class 
of tenants ; but this we apprehend, is not the precise question 
in this case, which is rather whether the owner of the fee can 
so deal with a fixture, as to divest it of its character of real 
estate. 

The first case bearing on this point, which is found in the 
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books is in 1 Lord Raymond, 182, where Treby, Chief Justice, 
said the question arose before him, whether the sale of lumber 
growing upon land, ought to be in writing under the statute 
of frauds, or might be by parol. And he was of opinion, and 
so ruled, that it might be by parol, Jecause if is but a bare 
chattel. So likewise corn or other crops growing or sown on 
the grounds which go to the executor, may be sold under a 
fieri facias. [Dalton 556, cited in Watson on Sheriff, 130.] 
In these cases it is evident that the thing sold, or subject to 
execution, Is attached to, and if the question arose between 
a vendor and vendee, would be considered as a part of, the 
freehold, and pass with it; but in the first case put, of the tim- 
ber, the act of the party had reference to its severance from the 
land-; and in the last, of the growing crops, this same conse- 
quence was in view from the time of planting. In both the 
intention of severance determines the character of the thing. 
The same idea is very fully illustrated by some of the decis- 
ions under the statute of frauds in those cases, where the ques- 
tion whether an interest in lands has been sold so as to require 
the sale to be evidenced by writing. 

The sale of a growing crop was formerly considered in Eng- 
land as conveying an interest in the soil by which it was to be 
nurtured and matured. [Crosby v. Wadsworth, 6 East, 602; 
Emmerson v. Heelis, 2 Taunt. 38.] But when the crop has 
ceased to grow, and is at maturity, a different rule is supposed 
to govern. [Parker v. Staniland, 11 East, 362.] And in this 
last cited case the true rule is adverted to, though not distinct- 
ly set out—that an immediate severance from the land of the 
article grown was in contemplation of the parties. 

The sale by a landlord to his tenant of fixtures attached to 
the estate, and wice versa, has never been considered as with- 
in the statute. [Hallen v. Render, 3 Tyr. 959, cited Gibbon 
on Fixtures, 48.] And it is evident that these decisions could 
never have been regarded as correct in principle upon any oth- 
er ground than that the fixtures, by the agreement of the par- 
ties, were treated as chattels, with a view to an ultimate seve- 
rance from the freehold. Many other decisions analagous in 
principle, it is supposed, might be found in the English Re- 
ports, but these are amply sufficient to show,that where a mat- 
ter connected with the freehold is a personal chattel when 
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severed, it may be treated as such whenever either the law or 
the agreement of the parties contemplate an actual severance. 
A case more strongly illustrative of the rule than any of the 
English decisions, is Bostwick v. Leach, [3 Day, 476,] where 
an agreement to purchase the mill stones, running gear and 
other fixtures then attached to a mill, was considered as an 
agreement for the sale of chattels, and thefore not within the 
statute. It is there said, “when there is a sale of property 
which would pass by a deed of land as such, without any other 
description, if it can be separated from the freehold, and by 
the contract is to be so separated, such contract is not within 
the statute.” 

Such are the contracts for the purchase of gravel, stone, tim. 
ber trees, and the boards and bricks of houses, to be pulled 
down and carried away. 

In the case before us, it is not expressly stated that Quarles 
was to remove the house immediately after the purchase, (for 
such we consider it,) from Alexander ; but the inference is war- 
ranted that a removal within a convenient time, was contem- 
plated by both parties. The moment that Alexander consent- 
ed that Quarles should do as he pleased with it, the house be- 
came a personal chattel, and was consequently subject to levy 
and sale as the property of Quarles, under the execution of 
Hines. 

2. The other question is one of less difficulty, and is in some 
degree within the influence of previous decisions of this Court. 
It is supposed the sale was void, because the property was not 
present at the time and place of sale. Nothing is more clear 
than the duty of the sheriff to have the property present at 
the time and place of sale; and the reason is obvious—he is di- 
rected to sell the property at public vendue, and to be sold well 
it should be exhibited ; but this is a matter which concerns no 
one but the defendant in execution, or possibly some other ex- 
ecution creditor. And the first, and probably the other like- 
wise, may set aside an irregular sale on timely application to 
the Court from which the execution issued, as was done in the 
case of the Mobile Cotton Press v. Moore & Magee, [9 Porter, 
697] The course of proceeding there indicated is sufficient to 
preserve the rights of the parties from invasion by an irregular 
sale. The case of Brown v. Lipscomb, [id. 472,] establishes 
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that when property is sold by a trustee, which is held adverse- 
ly at the time of sale, nothing passes to the purchaser, because 
in such a case, the attempt to sell is against public policy, as a 
right of action only is then vested in the trustee. In other res- 
pects this case sustains the doctrine that a stranger, or one 
claiming by a title subordinate to the trustee, cannot avail him- 
self of an irregularity in the sale. The case of Ware v. Brad- 
ford, [2 Ala. Rep. 676,] determines that the defendant in exe- 
cution cannot collaterally impeach the regularity of a sheriff’s 
deed of land. The same was held as to personal property jn 
Fournier v. Curry, at this term. These cases are considered 
as conclusive of the present case’on this point; and we may 
farther add that there is no reason applicable to sales of real es- 
tate which will not apply with the same force to sales of personal 
chattels,except only where there is an adverse possession, which 
does not affect the former but will avoid the latter. 

By the levy the sheriff had obtained all the possession he 
could without removing the house, and we must presume, in 
the absence of any evidence to the contrary, that he invested 
Mabe with it. This made the title of the latter complete 
against every one claiming under the defendant in executien, 
until the sale was set aside by the Court from which the exe- 
cution issued. 

We have omitted all examination of the authorities eited 
from New York to show that a sale of this description is void, 
because if such is the law in that State, it could have no influ- 
ence to change our decision, for the reason that our own sys- 
tem must govern, and harmony ought to prevail between the 
decisions applicable to rea} and those of personal estate. 

Our conclusion is, that there is no error; and the judgment is 
therefore affirmed. 
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BOOKER’S Ex’rs. v. JEMISON AND STEWART. 


1. A decree of the Orphans’ Court was rendered between the same parties, that a 
certain sum be paid by the one party to the other as guardians, &c. that another 
sum be paid them for services, and that a further sum be paid them for monies 
advanced, and concludes by ordering that executions issue for these several 
sums— Held, that a writ of error which proposes to revise the decree in respect 
to one only of the sums adjudged to be paid, cannot be sustained ; but to author. 
ize an appellate Court to take jurisdiction the entire decree should be brought up. 


Wair of Error to the Orphans’ Court of Pickens. 


The decree complained of, adjudges that the sum of four 
thousand one hundred and one dollars and sixty-one cents, 
should be paid by the plaintiffs in error to the defendants, as 
guardians of Edith M. Booker; further, the sum of seven hun- 
dred and twenty dollars and thirty-seven cents should be paid 
them as a compensation for services, &c.; and lastly, the sum 
of one thousand six hundred and fourteen dollars and seventy- 
seven cents should be paid them for moneys advanced, &c. 
The decree concludes thus: “ Ordered that executions may is- 
sue for the aforesaid several sums of money.’? The writ of 
error only complains of the decree, so far as it directs the pay- 
ment of four thousand one hundred and one dollars and sixty- 
one cents, and the defendants now move to dismiss the same 
as irregular. 


Crass, with whom was Cocuran, for the motion. 
J. B. Ciark, contra. 


COLLIER, C. J.—It is well settled that where a judgment 
is given against several, any one of them may sue out a writ 
of error, but this must be done in the name of all. [1 Arch. 
Prac. 232, and cases there cited; Caller v. Brittain, Minor’s 
Rep. 27; Eastland v. Jones etal, id. 275; Tombeckbee v. Free- 
man, id. 285; Adams v. Robinson, ibid; Burn et al v. McLean, 
id. 208; Jameson v. Colburn, 1 Stew. & P. Rep. 253.] In 
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Billinslea v. Abercrombie, [2 Stew. & Por. Rep. 24,] one of 
several legatees prosecuted a writ of error in his own name 
from a decree of the Orphans’ Court distributing the testator’s 
estate among all of them. The Court said, “ Our statute does 
not define who are to be parties to such a writ of error, or ap- 
peal, but it is believed that it is so well established by 
the uniform practice of Courts, that all who are to be af- 
fected by the judgment, or order, so sought to be revers- 
ed, should in some way be made parties; that it does not 
require the aid of any express legislative enactment to secure 
this privilege. All of the legatees who were satisfied with the 
order of distribution, were interested in supporting it, and had 
as-strong claims to be heard before the order should be re- 
versed, as Thomas Abercrombie, the one selected as a defen- 
dant.” To the same effect is the case of Merrill v. Jones, [2 
Ala. Rep. 192.] This rule is founded in convenience, and cal- 
culated to expedite the administration of justice; for if each 
one of the parties who supposed himself aggrieved by a judg- 
ment or decree, could bring a writ of error by himself, the 
judgment might be suspended in its operation until it had been 
affirmed once or oftener. 

At the common law, a writ of error had the effect, when-al- 
lowed to supersede the execution, if it had not been levied, 
and it removed the record to the appellate Court. [1 Arch. 
Practice, 233, ez post.] This being its effect,a writ of error 
which removed part of the cause, could not be sustained. If 
the law were otherwise one decision would not terminate liti- 
gation, where a decree directed the payment of several sums 
of money, but in order to its aflirmance in ¢folo, distinct writs 
of error might be brought to revise the propriety of the direc- 
- tion of the payment of each sum. Such a course of procedure 
would be quite as objectionable as the prosecution of separate 
writs by each of several defendants. 

In Dale v. Mosely, [4 Stew. & P. Rep. 371,] whieh was the 
trial of the right of property, a writ of fier facias had been 
levied on two slaves as the property of a third person; they 
were claimed by the plaintiff, and a verdict found against «his 
claim. A new trial on motion of the claimant was granted as 
to-one of the slaves and refused as to the other. To -review 
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the judgment so far as it was not set aside plaintiff sued a writ of 
error. The defendant moved to dismiss the writ of error, and 
the Court said, “ After issue had been formed, and a verdict on 
it, we believe that the Court below had no authority to sever 
the matter put in issue and found by the jury; that the new 
trial should have been entire, or not at all. We believe it 
would have been competent for the Court below to have offer- 
ed the complaiuant his choice, to take a new trial for one of 
the slaves, on condition of his relinquishing his claim to the 
other. But this was not done, and the consequence is, that 
the claimant has sought to reverse the judgment of condemna 
tion against the one whilst the suit as to the other remains un- 
determined. The claimant was not compelled to accept 
the new trial; he might then have brought the whole case 
up.” Itis then concluded that the writ of error should be 
dismissed. 

The right to bring eftor upon a decree of the Orphans’ Court 
is given by astatute, which enacts that “from any judgment or 
order final, whether in vacation or term time, an appeal or 
writ of error shall lie to the Circuit or Supreme Court, in the 
same manner as upon judgments of the Circuit Courts.” [Aik. 
Dig. 246.] But for this act it might well be questioned wheth- 
er a decree of the Orphans’ Court would be revisable on error, 
if, as has repeatedly been decided, it is a general rule, that 
where a new jurisdiction is created by statute, and the Court 
exercising it proceeds in a summary method, or in a course 
different from the common law, a certiorari is the only pro- 
per remedy. [1 Arch. Prac. 229; Ex parte Tarlton, 2 Ala. 
Rep. N.S. 35.] But whether considered with or without a 
reference to the statute, no writ of error can be sustained in 
this case, which does not remove to the appellate Court the 
decree én toto. 

In the ease at bar, both the plaintiffs and defendants are 
parties to the entire decree. The first order therein, which as- 
certains the sum of four thousand one hundred and one dol- 
lars and sixty-one cents to be due to the defendants as 
guardians of Edith M. Booker, and directs it to be paid to 
them in that character, is in their favor, and might be collect- 
ed by an execution which omitted to describe them as guar- 
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dians. Although the decree directs that executions may issue, 
&c. we think it would be entirely competent, and perhaps the 
only regular mode to coerce payment, to issue one execution 
for the several sums. It is not pretended that the decree may 
not be removed by a single writ of error, and we think it is 
not allowable to issue several. The consequence is, the writ 
of error must be dismissed. 





BEARD vy. CHILDRESS. 


1, A bill of sale in the following words—* Received of Thomas B. Childress, trus- 
tee of James Childress, Hubert Childress and Thomas Childress, children of 
the said Thomas B. Childress, the sum of thirteen hundred and fifty dollars in 
full for two negro slaves named Sam, twenty-six years of age, and Frank, twen- 
ty-two years of age, which I warrant and defend against the claims of all per- 
sons whatsoever, and also warrant the said negroes to be sound and healthy, 
and free from all incumbrance,”—invests the father with the legal title to the 


slaves. 
Error to the Circuit Court of Pickens. 


Detinue for two slaves by the defendant against the plaintiff 
in error. 

On the the trial of the cause the plaintiff, as the foundation 
of his title offered the following instrument: 

Received, of Thomas B. Childress, trustee of James Chil- 
dress, Hubert Childress, and Thomas Childress, children of the 
said Thomas B. Childress, the sum of thirteen hundred and 
fifty dollars, in full, for two negro slaves, named Sam, twenty- 
six years of age, and Frank, twenty two years of age, which 
I warrant and forever defend against the claims of auy person 
whatsoever, and also warrant the said negroes to be sound 
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and healthy and free from all incumbrance whatsoever. Giv- 
en under my hand and seal, Ist March, 1338. 


Joun Brarp, (seal.) 


Which being the only evidence of title, was objected to by the 
defendant as insufficient for that purpose, but the Court over- 
ruled the objection and permitted the evidence to go to the jury, 
to which the defendant excepted. 

The assignment of error questions the propriety of this de- 
cision. 


Ex 1s, for plaintiff in error. 
Crass & CocHRAN, contra. 


ORMOND, J.—The instrument referred to in the bill of ex- 
ceptions is exceedingly ambiguous, leaving it doubtful whether 
it was the intention of the parties to vest the legal title in the 
father or in the children. 

We incline, however, to the opinion, that it was intended 
that the legal title should be in the father, as, otherwise, 
it is not probable that it would have been disclosed in the bill 
of sale that he was acting as the trustee of his children. 

From this view it follows that the decision of the Court was 
correct, and its judgment is therefore affirmed. 


COLLIER, C. J.—I concur in affirming the judgment of the 
Circuit Court, but am mainly influenced by other reasons than 
those expressed by my Brother Ormond. I felt it proper to 
wake this declaration, but do not deem it necessary to make a 
particular expression of my views of the case. 
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BROWN v. BAILEY. 


1. A declaration for an injury to cattle is not supported by evidence of injury done 
to mules. The term cattle, in its usual and ordinary acceptation in this State 
does not include mules. 


Wait of Error to the Circuit Court of Sumter county. 


Brown declared in trespass against Bailey for wounding 
certain cattle. At the trial on the general issue, the evidence 
was, that the defendant had killed one mule and wounded an- 
other. The Court charged the jury, that the allegation of an 
injury to cattle was not supported by the evidence of an injury 
to mules. The plaintiff excepted, and now questions the cor- 
rectness of this decision. 


Smiru, for the plaintiff in error, insisted that mules are in- 
cluded under the general term cattle. Under an English sta- 
tute against maiming cattle, it has been held to include horses, 
mares, colts. [2 Starkie Ev. 5 Am. ed. 502; Roscoe’s Crim. 
Ev. index, Cattle. } 


Boyp, contra, contended that words were to be considered 
in their usual and customary acceptation ; and whatever mean- 
ing is attached to the term cattle in England. here it means only 
neat cattle, as oxen, Cows, &c. or small cattle, as sheep and 
goats. 


GOLDTHWAITE. J.—Whatever may be the meaning giv- 
en to the term cattle elsewhere, it is certain that with us it 
never is considered, in common parlance, to include either hor- 
ses or mules. The legislation of the State frequently uses the 
term as distinguishable from horses and hogs—and by it neat 
cattle seem to be usually intended. Thus, persons who have 
horses, cattle, or other stock, shall have a brand or mark. 
[Dig. 79, §1.] So it is not lawful for any drover to drive hor- 
ses, mules, cattle, hogs or sheep, from the range to which the 
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same may belong. . [Id. 80, §5.] Importing caéé¢/e afflicted 
with a contageous distemper, is punishable by a fine of ten 
dollars per heud —stealing neat cattle, hogs, sheep or goats, is 
punishable in a different manner from the stealing of horses 
and mules. [Id. 104, §23.) 

We consider it proper to hold the plaintiff to the usual mean- 
ing of the term, and the more especially, as evidence of the 
kind which was before the jury, must have been a surprise on 
the defendant. 

Let the judgment be affirmed. 





GILLELAND, usg, &c. v. WARE er at. 


1. It is competent for a Justice of the Peace to quash an execution issued by him. 
self, anda party prejudiced by a refusal to quash, may remove the proceeding 
into a higher Court by certiorari. 

2. A judgment was rendered against B. W. by a Justice of the Peace, who made 
an entry on his docket thus, * Stayed sixty days, R. H. Ware security ;” an exe- 
cution issued against B. W. and R. H. W. which was levied on B. W’s. property, 
and a forthcoming bond executed with R. H. W. as surety ; afterwards an exe. 
cution issued on the forthcoming bond and was levied on R. H. W’s. property— 
Held, that although there was no stay bond, and the first execution was void as to 
R. H. W. yet it would not be avuided so asto affect the levy on B. W’s. proper- 
ty ; and consequently the execution issued on the forthcoming bond would not 
be set aside. 


Wait of Error to the Circuit Court of Talladega. 


The plaintiff in error recovered a judgment before a Justice 
of the Peace on the 30th March, 1839, for forty-five dollars and 
ninety-three cents. The Justice made a statement on his 
docket as follows, viz: “Stayed sixty days, R. H. Ware, secu- 
rity.” An execution issued against Bennett Ware and Rich- 
ard H. Ware, on the 31st May thereafter for the amount of 
the judgment and costs, which was levied on the property of 
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the former, and a delivery boud taken with the latter as surety. 
The bond was forfeited and an execution issued thereon from 
time to time, till a pluries execution was levied on the pro- 
perty of Richard H. Ware, in May, 1841. On this levy an- 
other delivery bond was taken, with J. Hancock as the 
surety. 

A motion was made before the Justice, on the 7th August, 
1841, to quash the forthcoming bonds, and the execution last 
issued, but that motion was overruled: thereupon Richard H. 
Ware petitioned a Judge of the Circuit Court for a certiorari to 
remove the proceedings, so far as they concerned him into that 
Court ; the prayer of his petition was grauted and the case ac- 
cordingly brought up. 

A motion was made in the Circuit Court by the defendants 
to quash all the proceedings before the Justice of the Peace 
subsequent to the original judgment; and it appearing that no 
stay bona had been executed by Richard H. Ware, all pro- 
ceedings consequent upon that assumption, as well as the de- 


livery bonds and executions issuing upon their forfeiture were 
accordingly quashed. 

Richard H. Ware alone petitions for a certiorari, and though 
the writ issues in his name alone, Bennett Ware is treated as 
a defendant in the Circuit Court, and they are both made de- 
fendants to the writ of error. 


Moopy, for the plaintiff in error. 
Cu1LTon, for the defendant. 


COLLIER, C. J.—In Gray and another v. Dennis, at the 
last term, it was decided that a certiorari will not be awarded 
to remove a case from a Justice of the Peace to the County or 
Circuit Court, upon an allegation that an execution issued on 
a judgment there rendered, was irregular. But neither in that 
or the previous decision of Boyd v. Woodfin,({3 Stew. Rep. 
357,] did it appear that a motion had been made to quash the 
execution; and not only the execution was suspended in its 
operation, but the judgment itself was removed to the appel- 
late Court. The case before us is distinguishable from those 
cited in this—here the judgment of the Justice is not complain- 
ed of, nor is he inhibited pending the case in the Circuit Court 
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from issuing a proper execution thereon; here the party preju- 
diced by the execution complains of its irregularity, and by the 
Justice endeavors to have it vacated, and upon an order sus- 
taining it, asks the judgment of the Circuit Court Under 
these circumstances, was the certiorari properly allowed? 

In the Mobile Cotton Press, &c. v. Moore & Magee, [9 Por- 
ter’s Rep. 679,] it was held to be well settled at common law, 
that Courts of judicature possess a controlling power over -the 
acts of their officers and process, which it is their duty to ex- 
ercise in advancement of justice. ‘This rule does not seem ‘to 
be confined to any court, but pertains to all, without reference 
to the extent of their jurisdiction. It is then competent for a 
Justice of the Peace to vacate, by an order for that purpose, 
an execution issued by himself; the more especially if it has 
not been satisfied by a voluntary payment, or the levy on and 
sale of property ; whether he could act in these cases so as to 
affect the rights of other persons not parties to the process, we 
need not inquire. 

If the only evidence of Richard H. Ware being the surety-of 
Bennett Ware in the stay bond, was the memorandum made 
by the Justice on his docket, then he should not have been a 
defendant in the first execution, and asto him it was unauthor- 
ized. But that execution was not levied on his property, and 
consequently did not prejudice him. 3B. Ware could not have 
been injured by having another person associated with him as 
a defendant, and the great indulgence extended to the proeeed- 
ings of Justices of the Peace, should have prevented the enter- 
tainment of a motion by him to quash the execution. It may 
then be conceded that the first execution should have beenrset 
aside as to R. H. Ware, yet as it spent its force without affect- 
ing him, either directly or consequentially, except so far as he 
voluntarily bound himself as the surety of the proper defen- 
dant in a delivery bond, it should not afterwards be vacated at 
his instance as to Bennett Ware. From this view it follows, 
that the delivery bonds, if unobjectionable in themselves, (and 
no defects are pointed out,) furnish a sufficient warrant for the 
executions which issued upon them respectively, and that the 
judgment of the Circuit Court is erroneous. 

The most‘regular, (if not the only,) mode of -ebtaining the 
‘revision of an order of a Justice of the Peace, quashing.or ?e- 
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fusing to quash an execution, is by acertiorari. In sucha pro- 
ceeding the Judge or Court awarding the writ,may make such 
an order in regard to the bond to be executed, as would afford 
to the opposite party an ample security for his debt and cost. 
An appeal as provided by the statute would not perhaps lie, 
as this remedy contemplates a judgment by the Justice upon 
suit brought in the usual form. And the extraordinary reme- 
dies by mandamus, &c. could not be prosecuted if a certiorari 
be allowable; at best they are expensive, and under some cir- 
cumstances could not reach the justice of the case. 

We have only to add that the judgment of the Circuit Court 
is reversed and the cause remanded. 





ELLIOTT AND PERKINS v. MAYFIELD AND WIFE, 


1, The act of 1832, [ Aik. Dig. 253,] which authorises an executivn to issue against 
the surety of an executor to his official bond upon a return of “ no property found,” 
to an execution issved ona decree of a County Court against the executor, 
was intended to embrace bonds executed prior to its passage, but was not intend- 
ed to retroact upon de ) ve» of the Orphans’ Court rendered orior to the passage 
of the lew. The act is constitutional. 

2. E. & W. being appointed xecutors of S. qualified as such, and entered into 
the following bond: ‘* Know all men by these presents, that we, Edward B. El- 
liott and Thompson Windham, executors of lohn Spencer, Hardin Perkins and 
Enoch Elliott, as sureties for said Edward B. Elliott, and William Glover and 
John Cummings as sureties for Thompson Windham, are held and firmly bound 
unto Hume R. Fie! Judge of the County Court of Tuscalvosa county, and his 
successors in office, in the penal sum of thirty thousand dollars, to whieh pay- 
ment well and truly to be made, we and each of us do bind ourselves, our heirs, 
&c. firmly by these payments. Sealed with our seals and dated this 24th Janu- 
ary, 1827. 

Now the condition of this obl'gation is such, that, whereas, the above bound 
Edward B. Elliott and Thompson Windham, have been duly appointed exeeu- 
tors of the last will and testament of John Spencer, deceased—Now if the said 
Edward B. Elliott and Thomas Windham shal! well and wuly perform all the 
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duties which are or may be by law required of them, as such executors, then 
the above obligation to be void, else to remain in full force and virtue. 
Witness our hands and seals the date above written. 
E. B. Exxiort, [seal.} 
TuomPson Winouam, [seal.] 
H. Perxuys, [seal.} 
Enocu Eutiott, {seal.} 
W. Y. Grover, [seal.] 
Tuomas Cuamincs, _[seal.] 
Held—first, that as it was clearly the intention of the sureties to this bond not to 
bind themselves jointly for both executors, but severally for each, the bond would 
operate as the several bond of each executor, with his sureties, and was in ef- 
fect the same as if separate bonds had been executed—second that there was 
nothing in the condition to contradict this intention, or to show that it was in. 
tended as a joint bond—third, the mere fact that the bond appears on its face to 
have been executed by Thomas Cummings instead of John Cummins, will not 
render the bond void as to the other parties who executed it. 


Error to the County Court of Tuscaloosa. 


This was a petition for a superscdeas to an execution issued 
from the Orphans’ Court of Tuscaloosa, by the defendants 
against the plaintiffs in error, which was dismissed by the 
Court. 

The record discloses that the last will and testament of John 
Spencer was admitted to probate on the 24th January, 1827, 
by which he appointed William M. Marr, Edward B. Elliott 
and Thompson Windham his executors—that on the same 
day Elliott and Windham entered into the following bond: 

“ Know all men by these presents, that we, Edward B. El- 
liott and Thompson Windham, executors of John Spencer, 
Hardin Perkins and Enoch Elliott, as sureties for said Edward 
B. Elliott, and William Glover and John Cummings, as secu- 
rities for Thompson Windham, are held and firmly bound un- 
to Hume R. Field, Judge of the County Court of Tuscaloosa 
county, and his successors in office, in the penal sum of thirty 
thousand dollars, to which payment well and truly to be made 
we, and each of us, do bind ourselves, our heirs, &c. firmly, by 
these presents, sealed with our seals, and dated the 24th day of 
January, 1827, 

Now the condition of the above obligation is such, that, 
whereas, the above bound Edward B. Elliott aud Thompson 
Windham have been duly appointed executors of the last will 
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and testament of John Spencer, deceased—Now if said Ed- 
ward B. Elliott and Thompson Windham shall well and trnly 
perform all the duties which are, or may be, by law required 
of them, as such executors, then the above obligation to be 
void, else to remain in full force and virtue. 

Witness our hands and seals the date above written. 


E. B. Exxiorr. (seal.) 
his 

TuHompson % WiInpHAM, (seal.) 
mark. 

H. Perxrns, (seal.) 

Enocx Ettrort, (seal.) 

W. Y. Grover, (seal.) 

Tos. CumMINGs, (seal.) 


Attest, H. T. Anruony, Clerk. 


On the 5th May, 1828, Thompson Windham resigned his 
trust in the following words: 

“I do hereby refuse to act any longer as the executor of 
John Spencer, deceased, and to continue any longer as the se- 
curity of William Elliott, as executor of saidestate. 5th May, 


1828, 
Tuompson WINDHAM. 


Thereupon the Court ordered that he be removed from the 
appointment of executor of the estate. 

On the 14th January, 1831, a settlement was made of the 
accounts of William Marr and Edward B. Elliott, as executors 
of the estate of John Spencer, deceased, and a decree rendered 
in favor of each of the heirs for the respective amounts due 
them in the hands of the executors. Among which is the de- 
cree in favor of Louisa Spencer, (wife of defendant in error,) 
for seven hundred and eleven dollars ninety-seven cents, 
against Edward B. Elliott. 

On the 27th of August, 1838, execution issued on said de- 
cree, pursuant to an order made on a scire fuecias against Ed- 
ward B. Elliott, which was returned “no property found,” 
and on the 19th November, 1841, an execution issued against 
the plaintiffs in error as the sureties of Edward B. Elliott, for 


the amount of the decree. 
To quash this execution the plaintiffs in error filed their pe- 
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tition in the County Court, which at the hearing was disimis- 
sed by the Court, and from which judgment this writ of error 
is prosecuted. The assignments of error are— 

1. The executor’s bond is void or inchoate, because execu- 
ted by Thomas Cummings and not John Cummings. 

2. The bond being joint and several, was discharged by the 
release of Thompson Windham, and if not the execution should 
have issued against all the co-obligors. 

3. The statute authorizing an execution to issue against 
sureties to an administration bond. cannot operate retrospec- 
tively. 

4. The statute is unconstitutional. 


Crass & Cocnran and Parsows for plaintiff in error. 

The act of 1832, [Aik. Lig. 253,] which authorizes execu- 
tion to issue against the sureties of executors upon an execu- 
tion returned nulla bona against the executors does not apply 
to this case, becanse the act was not in existence when the 
bond was executed or the decree rendered and the act cannot 
operate retrospectively. [3 Marshall, 138 ; 1 Kent’s Com. 4th 
ed. 454; Dwarris on Stat.680; 3 Story on Con. 247, 266, 250; 
Minor’s Rep. 57; 8 Porter, 171; 3 Ala. 145; 7 Johns. 508; 2 
Cranch, 272; 3 Call, 238; 5S. & P. 276; 7 Gill. & J. 205; 15 
Mass. 447; 16 id. 270; 9 Wheaton, 728.] 

The plaintiffs in error were not, at the issuance of the exe- 
cution, sureties of E. B. Elliott— 

1. Because it was never executed by all the persons who 
were intended to be parties as shown by the body of the in- 
strument. [17 Mass. 591; 2 Pick. 24; Minor, 103; 4 Watts, 
2 Leigh. 157.] 

2. Because the supposed bond, if ever valid, being the joint 
and several obligation of the parties, was released by the re- 
signation, removal and discharge of Windham, one of the co- 
obligors. [9 Wheaton, 680, 720; 2 Pick. 223.] 

If Windham was not released, then proceedings should have 
been had against him and the other co-obligors,and Windham 
was a guarantor of all the sureties against injury. [2 Conn. 
536; 3 Binney, 126; 2 Brockenbrough, 160, 420.] 

That the bond bound all the obligors alike, notwithstanding 
the recital in the bond that two of the obligors were sureties 
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for Windham and the other two for Elliott; but that if this 
does not appear in the obligatory part of the bond, it does in 
the condition which will control the obligation. 

The statute of 1832, is unconstitutional as applied to this 
case, because retroactive and in disparagement of rights essen- 
tial to the security of property. [3 Story on Con. Law, 240, 
266; Constitution of Ala. Art. 1, §10; 1 Kent’s Com. 4th ed. 
455,n.c. 2 Ala. Rep. 31; Minor, 57; 17th Johns. 215; 20 
id. 105.] 

Because, also, it is in violation of the right of trial by jury, 
andis the exercise by the legislatureof judicial power. [ Amend- 
ments Con, U. S. Article 7; Cons. of Ala. Art. 1, §28; 2 Mc- 
Cord, 55; 2 Ala. Rep. 31; 1 id. 559; 2 Dallas, 304; 2 Stew. 
225; Con. of Ala. Art. 2, §1,2; 7 John. 508; 2 Cr. R. 272; 
15 Mass. 447; 16 id. 245; 7G. & J. 205.] 


Peck & Ciark, contra. 

The bond in this case must be so construed as to give effect 
to the intention of the parties [Willes’ Rep. 332, Com. on 
Con. 37, 38.] The manifest intention of the parties was that 
Glover and Cummings were to be sureties for Windham, and 
Elliott and Perkins for Elliott. ‘That it is therefore in effect 
two bonds, and should be so considered by the Conrt, as no 
rule of law forbids it. 

The resignation of Windham did not affect the bond as it 
respected Elliott and his sureties, the plaintiffs in error, as they 
were only bound for Elliott. 

The act of 1832, did not impair the obligation of the con- 
tract, it gave a new remedy, but left the obligation the same. 
[5 S. & P. 276,280; 1 Bibb, 567. | 

The true distinction is between those laws which have re- 
ference to the nature, essence and construction of a contract, 
and those which have reference to the mode of enforcing it. 
[Story Con. Law, 477; Sturgis v. Crowninshield, 4 Whea- 
ton, 122.] 


ORMOND, J.—The counsel for the plaintiff in error, main- 
tain that the bond, which is the foundation of this proceeding, 
was executed by the plaintiffs in error, with two other persons 
as joint sureties of both the executors of John Spencer, and that 





ALABAMA. 





Elliott and Perkins v. Mayfield and Wife. 


the execution should. have issued against all the sureties and 
not against the plaintiffs in error only. 

The language of the bond is, “ Know all men by these pre- 
sents, that we, Edward B. Elliott and Thompson Windham, 
executors of John Spencer, Hardin Perkins and Enoch Elliott, 
as securities for Edward B. Elliott, and William Glover and 
John Cummings as securities for Thompson Windham, are 
held and firmly bound, &c. 

We think it very clear that the persons who executed this 
bond as sureties, did not intend to bind themselves jointly for 
both executors, but severally for each, as is explicitly stated. 
The language employed is plain, clear and unambiguous, leav- 
ing no room for doubt as to what the intention of the parties 
was, and as it is the duty of Courts to give effect to the con- 
tract as it was understood by the parties to it, this instrument 
must have the same effect as if separate bonds had been exe- 
cuted, by each of the executors and their several sureties. It 
would, to be sure, have been more formal if separate bonds had 
been executed, but we do not think the intention to sever the 
liability of the sureties, and to limit it to the acts of a particular 
individual would have been more certainly indicated by that 
course than by the mode adopted, to which we know of no le- 
gal objection. 

It is further contended that any ambiguity which may ex- 
ist in the obligatory part of the bond is removed by the lan- 
guage of the condition which it is supposed shows that the 
sureties intended to bind themselves jointly, and that if there 
is any discrepancy between the condttion and the obligatory 
part of the bond the latter must yield to the former. 

Although we are by no means disposed to assent to this pro- 
position, we think no such discrepancy exists. The condition 
in effect, refers to the stipulations in the obligatory part of the 
bond and declares that if the executors perform the duties re- 
quired of them by law, that the bond shall be void. It would 
be a forced and unnatural construction to suppose that it was 
intended by these general expressions to change the stipula- 
tions of the bond so as to make all the sureties bound jointly, 
for both the executors. The natural and fair interpretation of 
the condition is, that if each of the executors should perform the 
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duties required of him by law, the sureties of each should be 
discharged from the obligation. 

It is further insisted that the bond is not obligatory on the 
plaintiffs in error, because not executed by all the persons who 
are recited in the obligation as parties to it. This objection 
rests on the fact that the bond recites that John Cummings is 
one of the sureties of Windham, and the bond appears to have 
been executed by Thomas Cummings. 

The obvious answer to this is, that if it were true as stated, 
it could not affect the plaintiffs in error, who were the sureties 
of Elliott, and not bound for the acts of Windham. It is true 
that if the plaintiffs in error executed the instrument as an es- 
crow, to be their bond only on condition it was executed by 
John Cummings, and Thomas Cummings had been afterwards 
substituted without their consent, it would not be their bond. 
But this fact was not put in issue in the Court below, and can- 
not therefore be made in this Court. For aught thisCourt can 
know, the plaintiffs in error may have executed the bond un- 
conditionally and not as an escrow. Or the latter may have 
subsequently assented to the substitution of Thomas for John 
Cummings ; this objection, therefore, cannot prevail, at least in 
the mode now presented. 

The act under consideration, which passed in 1832, is to the 
following effect: “ Whenever any execution shall have issued 
on any decree made by the Orphans’ Court, upon final settle- 
ment of the accounts of executors, &c. and is returned by the 
sheriff “no property found,’ generally, or as to part thereof, 
execution may and shall forthwith issue against the sureties of 
such executors, &c. [Aik. Dig. 253, §40.] 

The decree of the County Court upon which the execution 
in this case issued, was rendered in 1831, and previous to the 
passage of this law, and it is now maintained that this act is 
unconstitutional if intended to embrace cases like the present, 
because the law would then be retroactive in its character, 
and in disparagement of rights essential to the enjoyment of 
property. 

It is now well understood that the prohibition of the consti- 
tution of the United States against the passage by Congress of 
ez post fucto laws, applies only to criminal cases. [Calder v. 
Bull, 3 Dall. 386; Satterlee v. Matthewson, 2 Peters, 350; 
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Wilkinson v. Leland, id. 627; 3 Story’s Com. on Con. 266.] 
And such is held to be the true construction of a similar clause 
it: the Bill of Rights of this State in the case of Bloodgood v. 
Cammack, [5 Stew. & Por. 276.] 

It is equally well setted that a change in the remedy, or 
means of enforcing the contract does not impair its obligation, 
Sturgis v. Crowninshield, 4 Wheaton, 200; Ogden v. Saunders, 
12 id. 262; 3 Story Com. on Con. 250.] 

Now, so far as the act in question operates on the bond of 
the plaintiffs in error, its whole effect is to authorize an execu- 
tion to issue against the surety, upon a return of “ no property 
found,’’ to an execution against the principal, instead of the 
more tedious process in foree when the bond was made, of 
bringing suit against the surety in the ordinary mede, after the 
inability of the principal to pay was ascertained. 

Of the power of the legislature to pass such a law we enter- 
tain not the slightest doubt. The undertaking of the surety 
was to answer for the default of his principal—this liability the 
law does not alter or change in the slightest degree—it leaves 
the rights of the parties precisely as they were, and merely 
provides a different mode of enforcing them. The law then, 
merely respects the remedy—a matter which is entirely with- 
in the discretion of the legislature, both as it regards existing 
and future contracts, provided a remedy of some kind is 
given. 

It is further insisted that the act in question impairs the right 
of trial by jury, which the constitution declares shall forever re- 
maininviolate. [Ist Art. §28.] 

Executor’s bonds and others of that class are executed in the 
presence of a judicial officer, approved by him, recorded and 
preserved in the office of the County Court. A very strong 
presumption therefore arises that these documents are genuine, 
and that the parties to them are subject to the liability which 
their execution imports. Upon this natural presumption the 
legislature has acted, but without intending to deny to any one 
the right to repel this presumption. If, for example, the exe- 
cution of the bond were denied, upon an application to a Chan- 
cellor, he would direct an issue to be tried by a jury to ascer- 
tain that, or indeed any other, fact, which might be open for 
adjudication, and contested between the parties. 
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Our legislation affords many similar examples in which 
bonds are declared prima facie to have the force and effect of 
judgments. In none of them is the right to appeal to a jury, 
upon a proper case, prohibited by the legislature. Nor can 
one be supposed in which such a right would be denied by the 
Courts upon a proper case being presented. 

It having been shown that it was within the power of the le- 
gislature, to pass laws having a retrospect as it regarded the 
remedy for the enforcement of contracts, it remains but to in- 
quire, whether it was the intention of the legislature that this 
law should be retrospective in its operation. 

It is certainly true of all laws, that unless the contrary be 
clearly expressed, it must be intended they are to operate in 
future, unless a contrary presumption must be made to give 
effect to the plain design of the legislature. In the language 
of this Court in the case of Philips v. Gray, [1 Ala. Rep. N. S. 
226,] “The future is the appropriate field for legislation, and 
a statute is never allowed to have a retrospective operation 
unless clearly so expressed, or unless such implication must be 
made to give effect to the manifest intent of the legislature.” 

The act does not, it is true, declare that it shall operate on 
bonds then executed, but the mischief to be prevented was the 
delay of suing on the bond of the surety, when by the ina- 
bility of the principal to pay, ascertained by due course 
of law, the liability of the surety was fixed. It would be 
most uareasonable to suppose that in redressing this evil, 
the remedy was intended to be confined to bonds executed af- 
ter the passage of the law. Nor has such an interpretation 
been put upon this or any of the similar laws to be found on 
our statute book, since their passage; but on the contrary it 
‘has always been understood,that they applied as well to bonds 
executed before as after the passage of the law giving a more 
summary remedy. Such was doubtless the intention of the 
legislature, and such must be the effect given to the law. 

We do not think, however, that the act was intended to em- 
brace those cases wlhiere decrees had been rendered previous 
to its passage. This would be to give an effect to the decree 
of the County Court, which it had not at the time it was ren- 
dered, and although it might be conceded that the legislature 
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had such power, we do not think it reasonable that it was in 
its contemplation. In all cases where decrees at the passage 
of the law had been rendered, it might have been, and doubt- 
Jess was, supposed that the remedy bv suit on the bond had 
been resorted to, and to prevent such necessity in future was 
the design of the law. The reasoning therefore which applies 
to the bond, loses much, if not all its force, when applied to the 
decree. In a word, there is nothing either in the subject mat- 
ter on which the law was to operate, or the mischief to be pre- 
vented, to repel the presumption which applies to all laws that 
they are intended to operate in future. The case of the Com- 
monwealth v. Hewit, [2 H. & M. 181,] is very similar to this 
case. An act had passed declaring that when property taken 
by a sheriff remained unsold at the time of his death, the Clerk 
should issue a writ of venditiont exponas to his successor. 

The Court held that the law could not have a retrospect so 
as to reach cases happening before its passage ; notwithstand- 
ing the preamble recited that, whereas, doubts existed as to 
the law, &c. [See also 2 Ala. Rep. 54, and cases there 
cited. ] 

From the view we have taken of the case, it becomes un- 
necessary to examine some of the questions presented in ar- 
gument. The conclusion we have come to is decisive against 
the judgment of the County Court. As there was no aw 
thority to issue this execution, it should have been quashed. 

The judgment of the County Court must be therefore te« 
versed, and a judgment be here rendered quashing the exe- 
cution. 
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1. In general it is irregu!ar to sue out a second execution when a sufficient levy 
has been made which remains undisposed of, in consequence of a forthcoming 
bond; but such a bond is not a satisfaction of the judgment, and if the condi. 
tion is broken, the plain’ ff may sue out a new executiun on the judgment, or 
against the defendants to the same and the sureties on the bond. Quere, how 
far the lien of the judgment or first execution is continued or destroyed. 

2. By statute, a plaintiff is authorized to sue ovt more executions than one, but at 
his own cost ; whenever therefore a forthcoming bond is forfeited and it is ne~ 











cessary to run executiuns to different counties, he may sue out one exerrtiva 
against the defendants to the judg.neut, aud another against them and the sure. 






ties to the bond. 





Wait of Error to the Circuit Court of Sumter county. 










Action of trespass, under the statute totry title. Verdict and 
judgment in favor of the defendant. 

At the trial the plaintiff read in evidence a judgment obtain- 
ed at the October term, 1837, of said Court, by Isaac C. Sned- 
icor against Cornelius Rain, for $712 96. This judgment was 
superseded by writ of error, and was affirmed at the June 
term, 1838, of this Court, against Rain, and judgment also giv- 
en against William Johnson and Cleaveland Robb, his securi- 
ties on the writ of error bond. A writ of fi. fa. issued on this 
affirmed judgment against all the defendants to it, on the 15th 
April, 1839, which on the same day was received by the she- 
riff of Sumter. 

This writ was endorsed by the Clerk that a fi. fa. on the 
same judgment, on a forfeited forthcoming bond issued the same 
day to Mobile county ; and the payment of that would be asu- 
persedeas to the one thus indorsed. The writ to Sumter coun- 
ty was levied on the tenements sued for, and under which 
they were sold as the property of Cleaveland Robb, on the 5th 
of August, 1839, to the plaintiff. It was also in evidence that 
Robb lived in Sumter county, and Rain and Johnson in Mo- 
bile. The plaintiff then offered to read the sheriff’s deed for 
the premises sued for, and purchased under said execution. 
The defendant objected to the reading of this deed, and 
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showed that an execution was issued on the 5th of March, 
1839, on the affirmed judgment against Rain, Robb and John- 
son, which was received by the sheriff of Mobile county on 
the 11th of the same month, and on the 23d levied on fifteen 
head of horses and two coaches, and other property, as the 
property of Rain, for which a forthcoming bond was taken 
from Rain, with one Maxwell as security; this was returned 
o forfgited,” with the execution. After the return of this exe- 
cution, another was sued out against Rain, Maxwell, Robb, 
and Johnson, on the same day as that under which the sale 
was made of the premises sued for, and was indorsed that it 
was sued on a forthcoming bond, and therefore no security of 
any kind should be taken. 

The sheriff of Mobile returned to this execution that he had 
levied the same on the 19th April, 1839, on two slaves as the 
property of Johnson; that the same, on the 6th May, were 
claimed by one Walker, trustee of Mrs. Johnson, and the sale 
forbid; that the plaintiff was apprised by the sheriff that the 
slaves were claiined and indemnity required; and that this be- 
ing refused the slaves were released. 

The Court sustained the objection to reading the deed, and 
the plaintiff excepted. 


Smita, for the plaintiff in error, insisted that the exclusion 
of the deed was erroneous, because, under the statute, [ Digest, 
159, 160,] the plaintiff is permitted to sue out two executions 
at the same time,to different counties. Having this right, the 
omission to insert the name of Maxwell, the security of Rain 
to the forthcoming bond, was at most an irregularity, which 
ought uot to avoid the sale. [Boren v. McGehee, 6 Por. 432.] 
At all events the regularity of the sale cannot be collaterally 


impeached. [Campbell v. Wyman, 6 Porter, 219; University 
v. Keller, 1 Ala. Rep. N. S. 406.] 


Harr, contra, contended that by the levy of the first fi. fa. 
on property sufficient to pay the debt, the judgment was dis- 
charged—a new security, provided by the statute, was given 
to the plaintiff, and the old securities discharged. 

Independent of this, the forthcoming bond having been re- 
turned forfeited, the judgment became merged, and no execu- 
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tion could properly issue on it. [Tucker’s Comm. 360, 361; 
3 Rand. 490; Bondurant v. Buford, 1 Ala. Rep. N. S. 357; 
2 Howard, 853; 5 Howard, 235, 677.] 












GOLDTHWAITE, J.—1. It would be very difficult to dis- 
tinguish the principle which ought to govern this case, from 
that decided in Boren v. McGehee. [6 Porter, 432,] even if we 
conceded that the levy under the first fier? fucias, with the ex- 
ecution of the forthcoming bond by Rain, was a satisfaction 
of the judgment; but as the principle contended for by the de- 
fendant, if correct, is one of extensive bearing, we shall give it 
our consideraiion. 

It may be admitted, that in general, it is irregular to sue out 
a second execution when a sufficient levy has been previously 
made, and remains undisposed of; but such is not the matter 
now to be examined, for in this case it appears that the levy 
was ineffectual, in consequence of the forfeiture of the condi- 
tion of the forthcoming bond. Our statutes, though different 
in some respects from the enactments in Virginia and Missis- 
sippi, have the same general objects in view; it not unfrequent- 
ly happens, however, that different constructions grow up in 
different States under statutes very similar. 

When these regulate the course of proceedings in Courts, 
and do not effect the end to be attained, the reason for the dif- 
ference of construction is sometimes found in the fact that the 
course of proceeding is intimately interwoven or otherwise 
connected with other matters of practice merely. In the States 
we have named, the practice seems to have prevailed of con- 
sidering forthcoming bonds as a satisfaction and consequently 
an extinguishment of the judgment. Although in Virginia it 
never has been decided, so far as we can ascertain, that the 
judgment is merged in the bond, yet, from some expressions 
dropped by the Judges in the earliest cases, the practice has 
subsequently prevailed of compelling the plaintiff either to set 
aside the forthcoming bond, if defective, or to move for judg- 
ment on it ifregular. [Taylor v. Dundas, 1 Wash. 92 ; Down- 
man v. Chinn, 2 id. 189; Randolph v. Randolph, 3 Rand. 490.] 
In the latter case, however, the Judges, whilst they admit the 
practice as stated, deny that the bond is in law either a satis- 

faction or a discharge. The Courts of Mississippi seem to have 
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adopted the Virginia practice, as their statute is, in substance, 
a transcript of that of the other State. It may also be remark- 
ed that the decisions of the Courts of Kentucky are founded 
on the Virginia statute, and consequently merely pursue the 
rules supposed to be indicated in the cases reported by Judge 
Washington. 

Formerly our legislation on this subject was very similar to 
that of Virginia, and it was then necessary to move for judg- 
ment an a forfeited forthcoming bond, [Laws of Ala. 296, §9,] 
but this was changed in 1812, and the plaintiff was permitted 
to sue out execution on the bond without the formality of a 
judgment. Before entering upon the examination of our own 
statute, it is proper to observe that this mode of giving a sum- 
mary effect to bonds, has been extended to a large class of ea- 
ses and with respect to them the decisions of our courts have 
been general, that writs of error will not lie to set aside the ex- 
ecution; but it has uniformly been held that errors can be 
reached by swpersedeus ouly. Whether important questions 


with respect to liens created by these bonds, or the executions 
issued on them, are matters with which, at present, we have 


no concern, 

Our statute, after declaring it to be the duty of the sheriff to 
permit the property Jevied on to remain with the defendant, 
when a proper bond is executed, directs, on the forfeiture of 
the condition, that it shall be the duty of the sheriff, &c. to re- 
turn the bond and execution within ten days thereafter, to the 
Clerk of the Court, with the necessary indorsement thereon, of 
forfeiture. It then directs that the Clerk, within five days af- 
terwards shall issue execution thereon against all the obligors 
therein; on this execution he is to indorse that no security of 
any kind isto be taken. [Dig. 171, §64, 66.] 

The practice under this statute is believed to be to permit 
any defendant to enter into the bond, and to issue the execu- 
tion against all the defendants, together with the sureties exe- 
euting the bond. Now if the Virginia decisions were to give 
the rule, it is obvious, either that all the defendants must join 
in the bond, though one only is affected by the levy; or that 
the plaintiff will lose his remedy against some of the defendants 
if one only is allowed to give the bond, 

This seems unreasonable, and we prefer to adhere to what 
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is believed to be the established practice of our State ; and this 
the rather, because we think that the practice is entirely conso- 
nant to reason, and well supported by all the analogies of 
the law. 

It never has been pretended that the rights of the plaintiff 
are affected by the bond, (we again exclude the questions of 
lien,) when its condition has been complied with; and we can: 
not perceive why a non-compliance should impose the hard- 
ship of resorting to a new remedy. The defendant, when the 
condition of the bond is not performed, has received all the 
benefit, and more, that the statute intended to confer on him: 

The bond, however, remains for the indemnity of the plain- 
tiff, and although a summary remedy is given to him, there 
seems to be no reason why he may not waive itifhe will. If 
the defendants are not prejudiced, they ought not to complain. 
Such are the reasons which induce us to conclude that the 
bond is not an extinguishment of the judgment; and that the 
plaintiff, at his election, may sue out an execution on it, or 
have his execution against the sureties to the bond as well as 
against all the defendants. This view shows that the execu- 
tion under which the land was sold was regular, it being with- 
in the election just adverted to. 

But it may be said that the election was before made to 
take out execution upon the bond, and consequently as the se- 
cond execution after the forfeiture of the bond, did not follow 
the election, that was void. This, however, is not the case, 
for our statutes authorize the plaintiff to sue out more execu- 
tions than one, at his own cost. [Digest, 159, §2.] When 
more executions than one are issued, they each are indepen- 
dent of any other, and if one is irregular it cannot have the ef- 
fect to avoid one that is good; but we do not conceive it at all 
necessary that the plaintiff should continue his execution on 
the bond, if from any cause he chooses tv cease his pursuit of 
the sureties. The bond is not made a judgment by the terms 
of the statute, and it would be exceedingly pernicious if the 
plaintiff, after ascertaining the bond was defective as a statu- 
tory bond, should not be permitted to pursue his judgment, be- 
cause he has inadvertantly omitted to examine the defective 
bond. From the facts stated, we are satisfied that neither exe- 
cution is shown to be irregular. 
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It seems scarcely necessary again to repeat, that we have 
purposely omitted all examination or consideration of any 
questions affecting the continuance or discharge of the general 
lien of the judgment or execution. 

Let the judgment be reversed and the cause remanded. 


DEARING, SINK & Co. v. SMITH & WRIGHT. 


1. The appearance of a defendant will dispense with the service of process upon 
him. 

2. The recital in a judgment that the defendant says nothing in bar or preclusion 
of the plaintiff's action, amounts to the withdrawal of the pleas which he had 
previously filed. 

3. The statute having dispensed with proof that individuals suing as a firm were 
partners, unless the fact is put in issue by plea in abatement; where the making 
a promissory note is denied, by a party charged as a member of a partnership, 
the same may be read to the jury without any additionhl proof, and then its 
genuineness, or legal obligation, must be shown. 

4. Oa a demurrer to evidence all reasonable presumptions are made against the 
party demurring ; and the Court is not bound to render judgment in conformi- 
ty with what should have been the verdict of the jury, but with what it legally 
could have been. 

5. Where two persons named D. were sued as partners with S one of them with 
S. submitted to a judgment by nil dicit, and the other denied making the note 
sued on; on the trial of the cause a witness stated that “ he had always under- 
stood that Mr. D. was a member of the firm,”—Held, that this evidence was suf- 
ficient on a demurrer to evidence to authorize the inference that the Mr. D. who 
had pleaded was the one to whom the witness referred. 

6. Where an objection is made to the competency of testimony en masse, if part 
of it is admissible, the Court, without undertaking to distinguish it, may overrule 
the objection in toto. ; 

7. When some of the defendants suffer judgment by default, and one of them 
pleads to issue, no judgment should be entered against the others until the jury 
have returned their verdict, then it should be entered jointly against all ; but if a 
judgment is rendered against the former, and after verdict a judgmentin contin- 
uation of the entry, is rendered against the latter, it will be considered as a mere 
clerical misprision amendable under the act of 1824, “to regulate pleadings at 
common law.” 
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Warir of Error to the County Court of Tuscaloosa. 


The defendants in error brought an action of assumpsit 
against the plaintiffs on a promissory note for the sum of one 
hundred and ninety-four dollars and seventy-five cents, dated 
the 20th December, 1838, and payable four months after date, 
at the Bank of the State of Alabama. The writ is returned 
executed on two of the defendants, to wit: James H. Dearing 
and Philip J. Sink; as to the other, Wiley J. Dearing, there is 
no return, but on the face of the process, as well as in the dee- 
laration, they are all described as copartners and merchants, 
trading under the style of Dearing, Sink & Co. 

Sink appeared and pleaded, non assumpsit, failure of con- 
sideration, payment and set-off. James H. Dearing pleaded 
that he did not make or execute the note declared on, nor did 
he authorize any other person to make the same for him; 
which plea was duly verified by affidavit. 

A judgment by ni/ dicit is rendered against Sink and W. J. 
Dearing, for the amount of the note, with interest and costs, 
and execution therefor directed to issue. Immediately follow- 
ing which, and in continuation thereof, is a judgment rendered 
against James H. Dearing for the amount of the note, with 
interest and costs, on a demurrer to the plaintiff’s evidence. 

The evidence demurred to is— 

1. The deposition of F. P. Betts, of New Jersey, who states 
that he always understood that Dearing, Sink & Company 
were copartners in business. On the 17th day of September, 
1835, Dearing, Sink & Co. purchased of Smith & Wright a bill 
of goods, and gave in payment of the same their note due 31st 
August, 1836, for six hundred and sixty dollars and fifty cents, 
A part of that note has been paid, leaving a balance of one 
hundred and ninety-four dollars and seventy-five cents, due to 
Smith & Wright on the 20th April, 1839, for which balance 
Dearing, Sink & Co. gave their note, which is still unpaid. 
The note last given was signed by Mr. Sink, in Tuscaloosa, on 
the 20th day of December, 1838, as near asthe witness can re- 
collect in the presence of Mr. Dearing. 

2. The plaintiffs’ counsel also testified that he had been in- 
formed by Mr. Sink, one of the defendants, that the note in 
question was signed by him, and that he several times promis- 
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ed to pay it. Witness had always understood that Dearing, 
Sink & Co. were partners, but did not know whether there had 
been a dissolution of the firm. Mr. Dearing he had under- 
stood was a partner. e 
3. The note declared, which is as follows: 
Tuscaloosa, 20th Dec. 1838. 
$194 75 
Four months after date, we promise to pay Smith & Wright, 
or order, one hundred and ninety-four 75-100 dollars, for value 
received, negotiable and payable at the State Bank of Alaba- 
ma, at Tuscaloosa, being a balance due us from the old house 
of Dearing, Sink & Co. Due 20/23 April, 1839. 
DEARING, Sink & Co. 
It appears from the bill of exceptions in the record, that the 
defendants below excepted to the reading of the deposition ad- 
duced by the plaintiffs, as well as the testimony of the plaintiffs’ 
counsel, and the promissory note, all of which was set out in 
the demurrer to evidence. 


Huntineroy, for the plaintiffs in error. The judgment en- 
try it is true is joint against all the defendants, but the dama- 
ges are severed. The correct practice is, where some of the 
defendants plead and others do not, to assess the damages by 
the jury who tries the issues; there is an entry of a stay of 
judgment against the latter until the jury return their verdict 
upon the issues. [Tidd’s Practice, 670-1.] Such is ‘the En- 
glish practice, but uader our statute the clerk may assess dam- 
ages against those not pleading where the cause of action is a 
promissory note, &c. Here, although there is but one entry, 
yet executions may so issue as to recover a double satisfaction, 
viz: against W. J. Dearing and Sink, and also against J. H. 
Dearing. Such a judgment cannot be sustained. 

General reputation is inadmissible to establish the fact of 
partnership. [Carter, Hogan and Plowman v. Douglass ,2 
Ala. Rep. 499; McPherson v. Rathbone, 11 Wend. Rep. 96 ; 
Holliday v. McDougal, 20 Wend. Rep. 81; 22 Wend. Rep. 
264; Whitney v. Sterling, 14 John. Rep. 215; Gowan v. Jack- 
son, 20 id. 176; Bryden v. Taylor, 2 H. & Johns. Rep. 396; 
Brown v. Crandall, 11 Conn. Rep. 92; Goddard v. Pratt, 16 
Pick. Rep. 412, 433. ] 
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The evidence of the witnesses was insufficient, and the note 
wasinadmissible. [Bailey on Bills, 492-3-4; Powell v. Brown, 
3 Johns. Rep. 104; Chauvin v. Labarge, 1 Missouri Rep. 556; 
Clark v. Small, 6 Yerger Rep. 418; McGregor, Darling & Cur- 
tis v. Cleaveland, 5 Wend. Rep. 475; Roberts v. Rowan & 
Co. 2 Harrington’s Rep. 514; Bell v. Rhea, Conner & Co, 1 
Ala. Rep. N. S. 83; Lewis v. Post & Main, id. 65; Mauldin v. 
Branch Bank at Mobile, 2 id. 502. } 

He also cited Fowlks & Co. v. Baldwin, Ken: & Co. 2 Ala. 
Rep 705; Catlin, Peoples & Co. v. Gilder’s ex’rs, 3 id. 542; 
McCollum & Capel v. Hogan ex’r. &c. 1 Ala. Rep. N.S. 515; 
Towns & O’Brien v. Alford & Butler, 2 id. 378; Craddock v. 
Craddock, 3 Litt. Rep. 77. 


J. J. Porter, for the defendant. The judgment may be de- 
fective in point of form, yet as informality can’t prejudice any 
one, it is notreversible. [1 Porter’s Rep. 15; 3 id. 226; 4 id. 
160; 1 Ala. Rep. 182.] 

The service of process on either oue of the co-partners, was, 
under our statute, equivalent to service on all; but if it were 
otherwise, the judgment would still be good, for it expressly 
recites that W. J. Dearing and Sink, appeared and suffered 
judgment by ni/ dicit. [2 Ala. Rep. N.S. 705.] As to the 
pleas of Sink, the legal intendment is, that they were with- 
drawn. [3 Stew. Rep. 339; 8 Porter’s Rep. 469; 9 Porter, 
145; 1 Ala. Rep. 515; 2 id. 337.] 

The note, without any proof of its genuineness, or legal obli- 
gation upon J. H. Dearing, was admissible. [1 Ala. Rep. 83; 
3 id.] 

In respect to the deposition of Betts, it was admissible, so 
far as the matter was concerned, and the objection to the form 
of the interrogatories came too late. [1 Starkie Ev. 270; Pick. 
Rep. 310; 3 Binn. 130; 4 Conn. (2d series,) 275; 10 S.& R. 
Rep. 63; 18 Maine’s Rep. 128; 1 Penn. 305; 7 Greenl. Rep. 
181; 4 Hen. & M. Rep. 88; 15 Pick. Rep. 56.] 

The demurrer to the evidence was properly overruled. The 
legal intendment is most strong against the party demurring. 
[7 Porter’s Rep. 540; 3S. & R. Rep. 416; 1 Wheat. Rep. 179; 
Carson v. State Bank at this term; 2 Porter’s Rep. 261; 








ALABAMA. 


ee ----- ~f. 


Dearing, Sink & Co. v. Smith & Wright. 


COLLIER, C. J.—1. It is true that it does not appear from 
the record that the process was served on Wiley J. Dearing, 
buat the want of it was waived by his voluntary appearance; a 
fact which is expressly ailirmed by the judgment entry. 

2. Although the record does not discover a formal with- 
drawal of the pleas, that were pleaded by the defendant, Sink, 
yet the recital in the judgment, that he said nothing in bar or 
preclusion of the plaintiffs’ action, whereby the same was un- 
defended, certainly amounts to a waiver of them; for such a 
recital is incompatible with the notion that the pleas were in- 
sisted on. Even conceding that the filing of a plea requires it 
should be disposed of by the Court, where it is not expressly 
withdrawn by the defendant, and still it must be inferred from 
the statement, that he said nothing in bar or preclusion, &c., 
that he withdrew all defence to the action. 

3. The fifth section of the act of 19th January, 1839, “ To 
regulate judicial proceedings,”’ enacts, “ That where the plain- 
tiff shall bring suit as a firm, or copartnership, it shall not be 
necessary for proof to be made, that the individuals named as 
plaintiffs constitute the members of the firm, unless the defen- 
dant puts the same in issue by plea in abatement.’’ In this 
case the only plea iuterposed is the general issue; and conse- 
quently no proof was necessary to show that the three persons 
suing under the style of Smith & Wright were members of that 
firm. Nor was it important to prove that the defendants were 
prima facie partners, doing business in the name in which the 
note was executed, in order to make it admissible evidence. 
If the note was correctly described in the declaration it was 
entirely regular to read it tothe jury; in fact such a course 
would be proper to enable the plaintiff to proceed understand- 
ingly with evidence to make out his case. [Bell v. Rhea,Con- 
ner & Co. 1 Ala. Rep. 83.] 

4. The,most important inquiry is, does the evidence demur- 
red to, sustain the judgment agaiust James H. Dearing? In 
Carson v. The Bank of the State, at this term, it was held, that 
upon a demurrer to evidence the Court is not obliged to pto- 
nounce a judgment in conformity to what should have been 
the verdict of the jury upon the issue, but to render a judg- 
ment against the party demurring, if the jury coudd legally 
have returned such a verdict, on the evidence. [See also, 
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Young v. Foster, 7 Porter’s Rep. 426.] Further, in the de- 
murrer to evidence, it appeared that the proper ofliders of the 
Bank stated, that though they had no recollection of the fact, 
as connected with the bill sued on, yet they believed, and had 
no doubt, from the general course of business in the Bank, that 
notice of the non-payment of the bill was deposited in the post 
office, directed to the drawer. This Court held, that the jury 
might properly infer that the usual course of business in the 
Bank was such as to warrant the belief deposed to by the wit- 
nesses ; and if the party against whom such evidence is offered 
neglects to inquire what is the course of business that is usual, 
he cannot be heard in asserting that the evidence proves 
nothing. 

So in the United States Bank v. Smith, [11 Wheat. Rep. 
171,] it is said, that “ every thing which the jury could reason- 
ably infer from the evidence demurred to, is to be considered 
as admitted. The language of the adjudged cases on this sub- 
ject is very strong, to show that the Court will be extremely 
liberal in their inferences, where the party by demurring will 
take the question from the proper tribunal, It is a course of 
practice, generally speaking, that is not calculated to promote 
the ends of justice.’”” The question in that case was, whether 
it could be inferred from the evidence, that the defendant, who 
was sued as the indorser of a promissory note, resided at Alex- 
andria. The Notary Public testified, that on the day the note 
fell due, he presented it at the store of the maker and demand- 
ed payment of his clerk, who replied that Mr. Young, (the 
maker,) was not in, and he would not pay it; and that on the 
same day,he put in the post office a notice of non payment, ad- 
dressed to the defendant at Alexandria. The Court say, “ the 
jury would undoubtedly be warranted to infer from this evi- 
dence, that the defendant’s residence was in Alexandria. If 
that was not the fact, this case is a striking example of the 
abuse which may grow out of demurrers to evidence. Fora 
single question to the witness would have put at rest that point 
one way or the other, if the least intimation had been given of 
the objection. It was manifestly taken for granted by all par- 
ties, that the defendant lived at Alexandria. And if a party 
will, upon the trial, remain silent and not suggest an inquiry 
which was obviously a mere omission on the part of the plain- 
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tiff, a jury would be authorized to draw all inferences from the 
testimony Biven, that would not be against reason and proba- 
bility.”’ 

Let us now consider the evidence in the record with a re- 
ference to the principles and reasoning of the cases cited. The 
recollection of the witness whose deposition was read by the 
plaintiffs below, that “ Mr. Dearing”? was present when the 
note was signed by Sink, might, in the discretion of the jury, 
be taken as referring to either of the Mr. Dearings, who were 
alledged to be members of the firm of Dearing, Sink & Co. and 
upon the demurrer to evidence must be understood to point to 
James H. Dearing; upon the principle that all inferences shall 
be made most strongly against the party demurring. But if 
the deposition were thrown entirely out of view, we think the 
evidence of the plaintiffs’ attorney is quite sufficient to have 
authorized the judgment of the County Court. The evidence 
of this witness was given ore fenus on the trial of the issue taken 
to the plea of James H. Dearing, and after his co-defendants 
had submitted to a judgment by nil dictt. That witness sta- 
ted that he had always understood Dearing, Sink & Co. were 
partners, whether there had been an actual dissolution of the 
partnership he did not know; and he had understood Mr. 
Dearing wasa member of the firm. Which of the Mr. Dear- 
ings? Doubtless him who had denied that he was a joint ma- 
ker of the note in suit, and not the other, who had submitted to 
a judgment ; for as to the latter, the fact whether he was a co- 
partner was not litigated. 

It is however argued that the witness does not testify of his 
own knowledge that James H. Dearing was a partner of the 
house of Dearing, Sink & Co. but merely from general reputa- 
tion or rumor. We do not so regard his evidence. He says, 
“he had understood,’ &. Now “understood”? is the preterit 
of understand, a verb of very extensive signification, and 
which, among other things, means fo /earn, or to be informed. 
When the witness says, in effect, that he has learned or been 
informed that Mr. Dearing was a member of the firm, it can- 
not with propriety be assumed that his information was derived 
from rumor, but a jury might well infer that he had learned it 
from an authentic and satisfactory source, even from the party 
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himself; and upon the authority of the cases cited, the Court 
would be bound so to intend. 

5. The objection to the admissibility of the evidence was 
not made to any particular question, or answer, of either of 
the witnesses, but to the testimony en masse. It is not denied 
by the counsel for the plaintiffs in error, that a part of the testi- 
mony of each witness is unobjectionable ; this being the case, 
the Court was not, according to a well settled rule, bound to 
sift the evidence and reject that which was inadmissible. The 
party objecting, should point particularly to so much as he 
would have excluded from the jury. 

6. The judgment against Sink and W. J. Dearing should 
not have been entered until the issue as to their co-defendant 
wastried and upon a verdict being returned against him, then 
a joint judgment should have been rendered against all the de- 
fendants; against the former by nz/ dicit, and as to the latter 
upon verdict. ‘This course was not pursued, but a judgment 
is rendered against S. and W. J. D. and then in continuation 
follows a judgment for the same amount against J. H. D. 
These cannot be regarded as judgments wholly disconnected 
with each other, or the writ of error would be dismissed for a 
misjoinder of plaintiffs. The irregularity must be considered 
a mistake of the Clerk, and is provided for by the first section 
of the act of 1824, “To regulate pleadings at common law,’’ 
[Aikin’s Digest, 266,] which is as follows: ‘** No cause shall be 
reversed by the Supreme Court, or any Circuit Court, for any 
miscalculation of interest or other clerical misprision in enter- 
tering judgment, so as to give costs to the plaintiff in error; but 
in all such cases the Supreme Court may order the judgment 
to be amended at the cost of the plaintiffin error.”? It was 
clearly competent for the plaintiffs in error to have obtained 
an amendment of the judgment on motion to the County Court; 
aud we now direct the judgment to be so amendedas to make 
it conform to what we have stated to be the law. And the 
plaintiffs will be charged with the costs of this Court. 
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1, Where a deed made to secure a surety to a debtin bank, payable by instalments, 
provided that if the trustee named in the deed should fail or refuse to act, that 
the cestui que trust might appoint another to act in his stead—and the trustee 
in the deed failing to act upon the happening of the first default, an appointment 
was made of a trustee who took possession of the trust estate, but the instalment 
being paid redelivered the property to the makers of the deed, and upon the 
happening of another default, another person was appointed trustee, who took 
possession of the property and sold according to the terms of the deed—Held, 

1st. That the power was not exhausted by the first appointment. 

2d. That as the deed did not require such appointment to be in writing, and 
the property to be sold under the deed was personal property, the appointment 
might be made by parol. 


Error to the Circuit Court of Tuscaloosa. 


Trover, by the plaintiff against the defendant in error, for a 
slave. 

Upon the trial the plaintiff offered in evidence a deed of 
trust made by Samuel Miller and James G. Addison to secure 
. the plaintiff as surety to a note payable in Bank, which deed 
contained the following clause : 

“Jf said Andrew B. Brown, trustee, should fail or refuse, 
from absence or any other cause, to execute this trust, it shall 
‘be in the power of the said parties ef the third part to appoint 
another trustee in his stead, who, when so appointed, shall be 
invested with all the duties, powers and privileges here given 
to said Brown.” 

The plaintiff, to establish a sale to him of the negro sued for 
under the deed, offered to prove that in consequence of the ab- 
sence of the trustee named in the deed, the party of the third 
part had substituted by parol another person as trustee, who 
proceeded to act by taking a portion of the property into pos- 
session, on the first default, but delivered up the same on pay- 
ment of the money for which the default was incurred, and 
upon a like failing further to act, the party of the third part 
then substituted by parol,another, by whom the sale of the ne- 
gro was made pursuant to the deed. 
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The Court ruled that the deed by its terms, only provided 
for the appointment of a second trustee upon the happening 
of the contingency contemplated by the deed, and that when 
such appointment was made the power was exhausted, and 
that a further appointment could not be made—the Court fur- 
ther held that such appointment must be in writing, to which 
the plaintiff excepted. Judgment was rendered for the de- 
fendant. 

The assignment of error brings to view the charge of the 
Court. 













‘B. F. Porren, for plaintiff in error. 









Huntineron, contra, cited 15 Johns. 207; 7 Dana, 246; 7 
Johns. 9; 11 id. 529; 2 Stewart, 144; 4 Munford, 351; 9 
Dana, 380; 8 Porter, 303; Story on Agency, 137, 159; Lewin 
on Trusts, 465. 














ORMOND, J.—Two questions are made at the bar. First, 
was it necessary that the trustee, who, by the terms of the 
deed, the cestui gue trust was permitted to substitute for the 
original trustee, on his failing to act, should be appointed by 
writing. 

Second—Was the power of appointment exhausted by the 
first appointment. 

These questions are to be answered by the intention of the 
parties as expressed in the deed. When power to do any act 
is conferred on another, and the mode of its execution is defin- 
ed, the power can be exercised only in strict conformity with 
the terms of the grant. [1 Sug. on Pow. 266.] When the 
power is conferred in general terms, it is an authority to do 
the act in any mode which the law would sanction or give ef- 
fect to. In this case, the grant of power to appoint a trustee 
is in general terms, and as an anthority to sell personal pro- 
perty may be given by parol, without writing, it follows that 
the parol authority conferred in this case was sufficient. 

We are also of opinion that the power was not exhausted i 
by the first appointment. The obvious intention of the par- 
ties was, that the deed should not fail for want of a trustee, 
and a trustee was as necessary to save the surety harmless 
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against the second default as against the first, as therefore the 
power is not confined by the terms of the deed to the first de- 
fault, we cannot presume such to have been the intention of 
the parties, as that would defeat the object in view in making 
the deed, and prevent it from being any security to the person 
intended to be benefitted by it. 

The intention of the parties doubtless was, that upon the 
happening of any of the defaults mentioned in the deed, if the 
trustee appointed by the deed failed or refused to act, the cestui 
que trust might appoint one to act in his place. The power 
of appointment is given when the ¢érustee fails or refuses to 
execute the trust. ‘This certainly covers the entire deed, and 
embraces all defaults, unless it can be shown that the trust did 
not reach to all the defaults. 

As, therefore, the deed does not provide that the power to 
appoint a trustee shall be extinct when once exercised, we 
cannot infer such to have been the intention of the parties, as 
it might be destructive of the object the parties intended to pro- 
vide for. 

Let the judgment be reversed and the cause remanded. 


WIER v. DAVIS AND HUMPHRIES. 


1. In this State it is unlawful for an administrator to sell the personal estate of his 
intestate at private sale, and if such sale is made, it conveys no title to the pur- 
chaser. 

2. A bona fide purchaser from an administrator, cannot be deprived of his posses- 
sion in the property sold, by an execution in favor of a creditor against the ad- 
ministrator, to be ievied of the goods and chattels of his intestate in his hands, 
when tke execution issues after the sale, although the sale itself is illegal. Such 
a sale, if accompanied with possession leaves nothing in the administrator but a 
mere right of action for the slave, and this is not the subject of levy or sale ; nor 
is the property itselfin the possession of the purchaser subject to levy. 


Wair of Error to the Circuit Court of Pickens county. 
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Trial of the right of property to a slave under the statute, 
The slave was levied on the 10th October, 1840, as the proper- 
ty of the estate of David Archer, deceased, by an execution in 
favor of Davis and Humphries against Elizabeth Archer, ad- 
ministratrix of David Archer, deceased, commanding the sher- 
iff to levy on the goods and chattels of the intestate in the 
hands of the administratrix. The lien of the execution at- 
tached on the 2d August of the same year. 

This slave was claimed by Samuel Wier. At the trialit ap- 
peared the slave was in his possession, when the levy was 
made, and hé made title through a purchase from one Fleming, 
who purchased from the administratrix of Archer, by a pri- 
vate sale, on the 1st of December, 1838. The consideration 
paid was about seven hundred dollars, which was applied in 
due course of administration. 

It also appeared that the Orphans’ Court of the proper county 
on the 9th October, 1838, made an order that the administratrix 
should have leave to sell the personal property of the decedent 
on a credit of six months. There was no evidence showing 
the sale to have been on acredit of six months—nor of any ad- 
vertisement in conformity to the statute. 

On this state of facts the claimant’s counsel requested the 
Court to charge— 

1. If Fleming purchased bona fide, upon a full and fair con- 
sideration, and this consideration was applied by the adminis- 
tratrix in due course of administration, then the slave could 
not be condemned to the plaintiff’s execution, although the 
statutory requisitions had not been complied with. 

2. If Wier, the claimant, purchased for a full and fair con- 
sideration, without notice, that the administratrix had not com- 
plied with the statutory requisitions in her sale to Fleming, 
then the property could not be condemned. 

These charges were refused, and the jury were instructed, 
that unless the administratrix had complied with the statute, 
which directs the mode by which property of deceased persons 
shall be sold, no title was conveyed to the purchaser from her, 
by the sale,although his purchase was without fraud and fora 
fair consideration. The purchaser from the administratrix 
having acquired no title by the sale, if thus defective, could 
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convey none to the claimant, as-against the plaintiff in exe- 
cution. 
The claimant excepted, as well to the charge given as those 


refused. 


L. Cuarkx, for the plaintiff in error, insisted— 

1, That the statutes requiring administrators to sell at pub- 
lic sale, and within certain hours, are directory merely. Ifthe 
requisitions are not complied with, the sale is not void if with- 
out fraud. [2 Ala. Rep. N. S. 682.] 

2. The administrator is the owner of the assets, and has 
power to dispose of them. [Story Comm. 543, §579; 2 Wms. 
on Ex. 609.] 

3. Although the immediate vendee of the administratrix 
may not have got a good title, yet the claimant did. [1 Story 
Comm. 373, §381.[ 

4, Although the claimant may not have a good title against 
an administrator de bonis non, yet the sale cannot be avoided 
at the suit of a creditor,in the mode pursued. [Toll on Ex. 
365; 3 Bacon, Title Ex. and Adm’r. 25, 26. 


Ex 1s, contra, relied on the statute, declaring it shall not be 
lawful for an administrator to sell at private sale. [ Digest, 
180, §13; Ventris v. Smith, 10 Peters, 161; 4 Cowen, 718; 8 
Wend. 80; Colt v. Lanier, 9 Cowen, 320.] 


GOLDTHWAITE, J.—1. Two questions grow out of this 
case ; the first is, whether any title was gained by the purcha- 
ser under the sale made by the administratrix ? The second is, 
whether, after such a sale, a creditor can levy an execution on 
the property in the hands of the purchaser? 

The condition, rights and duties of an administrator under 
our statutes, and by the common law are widely different in 
many respects; but in none more so than those which regard 
the disposition of the personal property. By the common law 
his right to eell this species of property was limited only by his 
discretion ; and a purchaser from him could only be held res- 
ponsible when charged with notice of a devastavit. [See 
most of the cases collected in Colt v. Lanier, 9 Cowan, 321.} 
Our statutes, however, have interposed a complete bar to the 
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exercise of any discretion by the administrator, with respect to 
the manner of disposing of most kinds of personal estate which 
belonged to the intestate. They declare that it shall not be 
lawful for any executor, administrator or guardian, to take the 
estate at its appraised value, or to dispose of the same at pri- 
vate sale. The sale can only be made after an_ order of the 
Orphans’ Court, and then only at public sale. This sale is not 
to commence before twelve o’clock, nor continue longer than 
the hour of five in the afternoon, of each day. All saleg are 
declared to be null and void which may be commenced and 
held in any other manner. [ Digest, 180, §13, 14.] 

After such an emphatic declaration there is no room to doubt 
that the Legislature intended such sales should be of no valid- 
ity whatever; and we cannot perceive there is any particular 
hardship in providing so strictly against the possibility of col- 
lusion between an administrator and a purchaser. The con- 
clusive effect of this legislation on unauthorized sales was very 
fully considered in the case of Ventris v. Smith, [10 Peters, 
161,] and the Supreme Court of the United States then held, 
under these identical statutes, that a private and unauthorized 
sale by an administrator in chief, did not have the effect to 
defeat the right of a subsequent administrator, ad colligendum. 

We think it clear, that under these statutes the title of the 
property may, by proper proceedings, be subjected to the 
claims of creditors or distributees of the estate ; that this admin- 
istratrix cannot maintain the action, is supposed to be settled 
by the case of Pistole v. Street, [5 Porter, 64.] 

2. The other question is one of more difficulty, because the 
possession of this property was certainly adverse to all the 
world. It was held by the claimant under a bona fide pur- 
chase, not from the administratrix, but from one purchasing 
from her. 

We have already shown that the title of the estate was not 
divested by the unauthorized sale, but though the title may yet 
be in the estate, it does not follow that a creditor can subject it 
to sale under an execution. We have never understood that 
an execution against the goods and chattels of any person could 
be so used as to transfer a mere title unaccompanied by the 
possession. It is obvious that such a rule would be liable to 
abuse from collusive arrangements, by which a person out of 
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possession, and with a doubtful title would substitute another 
in his place, clothed with the more imposing title of purchaser 
under a sheriff’s sale. Added to this advantage, the posses- 
sion itself would be changed by the seizure and transferred to 
the purchaser. th 


cle 


The relative condition of the parties would be entirely re- of 
versed and the unquestioned possession which before was held D! 
under a defective title, would be turned into a mere right of 
action. We apprehend it is well settled that the mere right of tl 
action of a defendant in execution to personal property, is not p 
the subject of a levy. [Commonwealth v. Abel, 6 J. J. th 
Marsh. 476; Thomas v. Thomas, 2 Marsh. 430, and cases t 
there cited. ] ; 

We have heretofore held that the ower of a mere right of e 
action to personal property, could not transfer this right to an- I 


other, so as to authorize a suit in the name of the purchaser. 
[Goodwin v. Lloyd, 8 Porter, 237; Brown v. Lipscomb, 9 
Porter, 472.] The chief objection which can be urged against 
the rule we have stated as settled, is, that an adverse posses- 
sion may sometimes be simulated; buta reference to the case 
last decided will show that the bona fides of the adverse claim 
is always a question for the decision of the jury, and where 
this essential ingredient is wanting, the transfer, whether by 
sale or by execution will be operative. 

The propriety of the rule cannot be better illustrated than 
by the facts of this case. The sale is i!legal, and passes po ti- 
tle, but the purchase money is received and appropriated by 
the administratrix in due course of administration. It is there- 
fore by no means improbable that the plaintiffs in execution 
have themselves réceived a portion of the sum derived from 
the sale. If suit should be hereafter brought, by a subsequent 
administrator, to recover this slave, it scarcely admits of ques- 
tion, that in equity, the purchaser would be permited to show 
the application of the purchase money, in due course of admin- 
istration; and to charge the same asa trust fund, to he first re- 
imbursed out of the proceeds of the slave. The same equity 
would doubtless be allowed if these creditors were seeking to 
charge the slave, by bill in Chancery, instead of an execution. 
Neither a subsequent administrator, distributees or creditors, 
can claim more than to have the slave sold according to law, 
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and its proceeds applied in due course of administration, and if 
a portion of the proceeds has been applied in advance, their 
claim exists for the residue only. But if the present judgment 
is to be supported, none of these just rules can be applied, and 
the creditors might receive not only the sum raised by the sale 
of the slave under their execution, but also, a portion of the 
price paid by the purchaser to the administratrix. 

Our conclusion is, that the Circuit Court should have given 
the second charge requested by the claimant, as it sufficiently 
placed before the jury the proper question to be decided by 
them, under the circumstances in proof. The matter to be de- 
termined by them was, the bona fide character of the claim- 
ant’s possession, under his purchase, and in this aspect it was 
entirely immaterial whether the administratrix had pursued the 
requisitions of the statutes in the sale of the slave. 

Judgment reversed and the cause remanded. 


CHILDRESS er at v. MILLER, sg, &c. 


1, The declaration alledged that J. A. C., then Clerk of the steamboat C., for and 
on behalf of the same, and the owners thereof, made and delivered to, &c. a 
promissory note, &c.—Held, that this did not amount to an allegation that the 
note was made under an authority for that purpose ; and it could not be intend- 
ed, from the nature of his employment, that the Clerk was authorized to bind 
his principals. 

2. One who sigasa note on behalf of a steamboat and its owners, is a competent 
witness to show that his principals were indebted to the payee. 


The defendant in error declared against the plaintiffs in as- 
sumpsit, in the Circuit Court of Tuscaloosa. The declaration 
contains several counts; the first is on a written acknowledg- 
ment of indebtednes, and the second is in the common form for 
goods, wares and merchandize sold and delivered, money lent 


and advanced, had and received, &c. The first Count is in the 
following words: 
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“Jacob Miller, who sues for the use of Samuel N. McMinn, 
by attorney, complains of Thomas B. Childress, Edward L, 
Smith and Henry N. Allen, (the said Smith & Allen, partners 
trading under the firm of Smith & Allen,) owners of the steam- 
boat Choctaw, and partners in running the said boat in custo- 
dy, &c., of a plea of trespass on the case in assumpsit, &e. 
For that, whereas, on the 7th day of July, 1838, at Tuscaloosa, 
to wit, in the county aforesaid, J. A. Case, then clerk of the said 
steamboat, for and on behalf of the said steamboat Choctaw 
and the owners thereof, the said defendants, made and deliver- 
ed to the said Jacob Miller, a certain note, dated as aforesaid, 
by which it was acknowledged there was due the said Jacob 
Miller three hundred and four dollars and sixty-four cents, for 
services as first Engineer on the steamboat Choctaw, in 1838, 
By means whereof the said defendant became liable to pay to 
the plaintiff the sum of money in the said note specified ac- 
cording to its tenor and affect.”’ 

To this count the defendants demurred, but their demurrer 
was overruled, and thereupon the cause was submitted to the 
jury, on the plea of non assumpsit to the entire declaration. 
On the trial the defendants excepted to the ruling of the Court 
To sustain his action the plaintiff offered in evidence a writing 
of the following tenor, viz: 





$304 64. Tuscaloosa, July 7, 1838. 
Due Jacob Miller, three hundred and four 64-109 dollars, for 
services as first engineer on the steamboat Choctaw in 1838. 
(Signed,) J. A. Case, Clerk, 
Sor steamboat Choctaw and owners. 


On which writing were the following indorsements: “ J. P. 
Miller,’’ “ $10—Received on the within note of J. A. Case, 
Clerk, ten dollars. August 27, 1838. 

(Signed,) J. Mixer.” 


To the admission of this evidence the defendants objected, 
but their objection was overruled, and the writing read to the 
jury ; thereupon they excepted. 

The plaintiff then offered as evidence the deposition of J. A. 
Case, the individual who, as Clerk of the boat, signed the wri- 
ting. Witness proved the partnership of Smith & Allen, and 





JUNE TERM, 1842. ° 





Childress et al v. Miller, use, &c. 


that the defendants were all joint owners of the Choctaw in 
1838 ; that Miller was hired as an engineer by the Captain ot 
Master of the boat at $125 per month, and performed four 
months services after the defendants became the proprietors ; 
that he (witness) was Clerk at the time, and the writing truly 
expresses the sum that was due Miller at the time of its date. 
To the introduction of this evidence the defendants objected, 
but their objection was overruled and the deposition read to 
the jury. The Court charged the jury. that if they believed 
the testimony above recited, which was all that was adduced 
by either party, they should find for the plaintiff. A verdict 
being returned accordingly, and judgment thereon rendered, 
the defendants have sued out a writ or error to this Court. 





B. F. Porter, for the plaintiffs in error. The demurrer 
should have been sustained to the first count, because it does 
not state a cause of action against the defendants, but if it sets 
forth a legal liability it is against Case individually. Case 


was an incompetent witness for the plaintiff; being both a 
party to the record and a party in interest, his evidence goes 
to discharge himself. [Chitty on Bills, 39 and note; 10 Wend. 
Rep. 271; 7 Porter Rep. 66; 9 id. 308; 1 Phil. Ev. 130; 2 id. 
9, note 4, C. & H. ed.] 


Wm. Cocnran, with whom was Crass, for the defendant. 
The declaration substantially states a good cause of action, and 
very clearly alledges, in the first count, the agency of Case, and 
the making of the note by him in that character, for the defen- 
dants. [Martin v. Dortch, 1 Stew. Rep. 480; 1 Saund. Plead. 
and Ev. 260-1, 259; Hobson & Stringfellow v. Marriott, 3 Ala. 
Rep. N. S. 373; Watrous v. Evans, 2 Porter Rep. 205, 24F.} 
There can be no doubt of the competency of Case as a wit- 
ness, for the same reason that every agent without interest is 
allowed to testify for or against his principal. 


COLLIER, C. J.—The questions presented for our exami- 
Hation are—1. Does the first count of the declaration set forth 
a cause of action against the defendants, with sufficient cer- 
tainty and precision? 2. Was the evidence of Case admissi- 
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“Jacob Miller, who sues for the use of Samuel N. McMinn, 
by attorney, complains of Thomas B. Childress, Edward L, 
Smith and Henry N. Allen, (the said Smith & Allen, partners 
trading under the firm of Smith & Allen,) owners of the steam- 
boat Choctaw, and partners in running the said boat in custo- 
dy, &c., of a plea of trespass on the case in assumpsit, &e. 
For that, whereas, on the 7th day of July, 1838, at Tuscaloosa, 
to wit, in the county aforesaid, J. A. Case, then clerk of the said 
steamboat, for and on behalf of the said steamboat Choctaw 
and the owners thereof, the said defendants, made and deliver- 
ed to the said Jacob Miller, a certain note, dated as aforesaid, 
by which it was acknowledged there was due the said Jacob 
Miller three hundred and four dollars and sixty-four cents, for 
services as first Engineer on the steamboat Choctaw, in 1838. 
By means whereof the said defendant became liable to pay to 
the plaintiff the sum of money in the said note specified ac- 
cording to its tenor and affect.” 

To this count the defendants demurred, but their demurrer 
was overruled, and thereupon the cause was submitted to the 
jury, on the plea of non assumpsit to the entire declaration. 
On the trial the defendants excepted to the ruling of the Court 
To sustain his action the plaintiff offered in evidence a writing 
of the following tenor, viz: 


$304 64. Tuscaloosa, July 7, 1838. 
Due Jacob Miller, three hundred and four 64-100 dollars, for 
services as first engineer on the steamboat Choctaw in 1838. 
(Signed,) J. A. Case, Clerk, 
Sor steamboat Choctaw and owners. 


On which writing were the following indorsements: “J. P. 
Miller,”’ “ $10—Received on the within note of J. A. Case, 
Clerk, ten dollars. August 27, 1838. 

(Signed,) J. Mitier.” 


To the admission of this evidence the defendants objected, 
but their objection was overruled, and the writing read to the 
jury ; thereupon they excepted. 

The plaintiff then offered as evidence the deposition of J. A. 
Case, the individual who, as Clerk of the boat, signed the wri- 
ting. Witness proved the partnership of Smith & Allen, and 
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that the defendants were all joint owners of the Choctaw in 
1838 ; that Miller was hired as an engineer by the Captain ot 
Master of the boat at $125 per month, and performed four 
months services after the defendants became the proprietors ; 
that he (witness) was Clerk at the time, and the writing truly 
expresses the sum that was due Miller at the time of its date. 
To the introduction of this evidence the defendants objected, 
but their objection was overruled and the deposition read to 
the jury. The Court charged the jury. that if they believed 
the testimony above recited, which was all that was adduced 
by either party, they should find for the plaintiff. A verdict 
being returned accordingly, and judgment thereon rendered, 
the defendants have sued out a writ or error to this Court. 


B. F. Porter, for the plaintiffs in error. The demurrer 
should have been sustained to the first count, because it does 
not state a cause of action against the defendants, but if it sets 
forth a legal liability it is against Case individually. Case 


was an incompetent witness for the plaintiff; being both a 
party to the record and a party in interest, his evidence goes 
to discharge himself. [Chitty on Bills, 39 and note; 10 Wend. 
Rep. 271; 7 Porter Rep. 66; 9 id. 308; 1 Phil. Ev. 130; 2 id. 
9, note 4, C. & H. ed.] 


Wwa. Cocuran, with whom was Crass, for the defendant. 
The declaration substantially states a good cause of action, and 
very clearly alledges, in the first count, the agency of Case, and 
the making of the note by him in that character, for the defen- 
dants. [Martin v. Dortch, 1 Stew. Rep. 480; 1 Saund. Plead. 
and Ev. 260-1, 259; Hobson & Stringfellow v. Marriott, } Ala, 
Rep. N. S. 373; Watrous v. Evans, 2 Porter Rep. 205, 23F.} 
There can be no doubt of the competency of Case as a wit- 
ness, for the same reason that every agent without interest is 
allowed to testify for or against his principal. 


COLLIER, C. J.—The questions presented for our exami- 
Hation are—1. Does the first count of the declaration set forth 
a cause of action against the defendants, with sufficient cer- 
tainty and precision? 2. Was the evidence of Case admissi- 
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ble for the plaintiff, and did that, with the writing adduced, 
entitle him to a verdict? 

1. It is an establis'.ed rule in the law of pleading, that the 
declaration must alledge every thing necessary to the mainte- 
nance of the action, with such precision, certainty and clear- 
ness, that the defendant 1 ay know what he is called upon to 
answer, and that the jury may be able to give a complete ver- 
dict upon the issue; and that the Court, consistently with the 
rules of law, may give a certain and distinct judgment upon 
the premises. [Cowp. Rep. 682; 6 East Rep. 422; 5 T. Rep. 
623.] Facts only should be stated, not inferences or matters 
of law; and a recovery can only be had upon the facts as they 
are alledged and proved. [Ibid.] gain, pleading must not 
be ambiguous, or doubtful in meaning; and when susceptible 
of two different meanings, that construction shall be adopted 
which is most unfavorable to the party pleading. [Stephens 
Plead. 378.] 

Where one is sought to be charged with the act of another, 
proof of the authority under which the act was done is indis- 
pensable ; [2 Saund. Plead. and Ev. 733,] and as the evidence 
must harmonize with the pleading, it should be substantially, 
yet distinctly, alledged that the act was the principals, or au- 
thorized by him. 

Let us test the first count by these principles. The declara- 
tion describing the defendants as “owners of the steamboat 
Choctaw, and partners in running said boat,” alledges that J. 
A. Case, Clerk of that boat, for and on behalf of the boat and its 
owners, the defendants, made and delivered to the payee a 
certain note, &c. Here is an allegation that Case acted for the 
boat and its owners, but not that he was authorized thus to 
act. The words “for and on behalf,” are not of such preg- 
nant import as to amount to an averment of authority. They 
are terms of extensive meaning, and are sometimes used to in- 
dicate the legal representation of another, but they are equally 
appropriate to characterize an act done in the name of another 
under an assumed agency; and as words receivable in a dou- 
ble sense, are to be taken most strongly against the pleader, 
they cannot be held to amount to an allegation that the wri- 
ting declared on was signed by the procuration of the de- 
fendants ; 
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What are the powers of a Clerk of a steamboat, we cannot 
judicially know, and unless his right to represent the owners 
is stated upon the record, we cannot intend it. An act done 
by the master of a ship, or boat, seeming)y wit.iin the sj here 
of his duties and office, would perhaps be regarded as entirely 
proper; (Story’s Agency, 151; Paley on Agency, 388,] but 
in the absence of all proof, we should be disposed to consider 
the Clerk as a subordinate of the Master, as possessing only 
such powers as he conferred, or the Master or owners might 
recognize. 

The cases cited by the defendants’ counsel are entirely un- 
like the present. In the first, the declaration alledzed that the 
bond was executed by the defendants, through their agent, 
and the Court held, the execution was prima facie good. 
The other citations, so far as pertinent, only assert that the 
manner of the execution of a writing by an agent is immateri- 
al, if it appear to be done on behalf of the principal ; and that 
a writing signed by an agent may be alledged to have been 
made by the principal. These principles are undeniable; but 
the objection in the present case is, that the declaration does 
not show that the defendants made the paper through an agent 
or otherwise, but that the Clerk of the boat undertook to make 
it for them. If it had been averred that the defendants made 
it by J. A. Case, their agent, then the declaration would have 
been good, and they should have been put to their plea. 

2. Forming an opinion from the facts disclosed in the bill of 
exceptions, we think Case was a competent witness under the 
general rule which permits an agent to give evidence for his 
principal. [2 Phil. Ev. 96-7, 254-5; 3 id. 1526-7; 2 Saund. 
Plead. and Ev. 737.] The writing upon its face, would indi- 
cate that Case did not intend to bind himself, but to acknow- 
ledge that the owners of the Choctaw were indebted; [Story’s 
Ag. 144-5,] and if there was any thing to bring the witness 
within an exception to the general rule, it should have been 
shown and cannot be intended. 

The testimony established, that the defendants were joint 
owners of the Choctaw, the services of Miller as an engineer, 
under a contract with the master, and that the sum expressed ~ 
in the writing, was due at the time it bears date. This was 
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certainly sufficient to have authorized a recovery on the second 
count of the declaration. 

For overruling the defendants’ demurrer the judgment is 
reversed and the cause remanded. 





CULLUM er at v. ERWIN, Apm’r. 


1, A second morgagee may pay the “amount due on the first mortgage, when it is 
susceptible of ascertainment, without an account between the parties, and file 
his bill for the sale of the mortgaged premises; when the decree will be for the 
sale of the premises to pay his debt and the redemption money paid by him— 
or if no obstacle exists to an account between the mortgagor and first mortgagee 
he may file his bill for foreclosure, making all persons in interest parties, and ob- 
tain a decree fora sale under both mortgages. 

2. In such a case, if a dispute should exist between different defendants as to their 
respective rights to the avails of the mortgage, the Court could not settle the con- 
troversy between them upon their answers to the bill, but it would be necessary 
that a cross bill should be filed by them, or some of them, putting the matter in 
dispute in issue. 

3. If, when the cause is ripe for a decree of foreclosure, the defendants claiming 
under a prior mortgage should not have taken the necessary steps to enable the 
Court to adjust their rights to the fund, the complainant should not be delayed 
for that cause, but the decree should be that the fund arising from the sale un. 
der the first mortgage be brought into Court, subject to its future disposition. 

4. A defendant cannot in his answer, pray any thing but to be dismissed the Court; 
if he has any relief to pray, or discovery to seek, he must do so by a bill of his 
own. 

5. The assignment of a note, secured by a mortgage on land, is, if not otherwise 
expressed, an assignment, pro tanto, of the mortgage also, and if the fund aris- 
ing from the mortgage is not sufficient to pay the entire debt secured by it, the 
assignee will be entitled toa preference over the mortgagee. 

6. Where several notes, secured by the same mortgage are assigned at different 
times, if the fund arising from the sale of the mortgaged premises is not suffi- 
cient to pay all the notes, the assignees will be entitled to priority of payment in 
the order in which the assignments were made, and not according to the time 
of the falling due of the notes, unless the assignor, at the time of the assignment, 
gave a preference to one or more in the mortgage. 


Erxor to the Chancery Court at Mobile. 
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This was a bill filed by Henry Hitchcock, in his life time, to 
foreclose two mortgages executed by the Mobile Steam Cotton 
Press and Building Company, on a lot of land in the city of 
Mobile. The first mentioned mortgage being on land purcha- 
sed by the corporation from Hitchcock, was given to secure 
the sum of fifty-five thousand eight hundred dollars, secured 
by five promissory notes, due at different periods—the other 
for fifteen thousand four hundred and thirty dollars seventy- 
two cents, secured by three promissory notes, was upon the 
same lot of land as the preceding, and also upon an additional 
adjoining tract, which had been purchased by the Company 
from one Charles Cullum, and to secure the purchase money 
of which a mortgage, prior to that of the complainant, had 
been executed. That on the first mortgage of complainant, 
there was due the sum of twenty-four thousand four hundred 
and eight dollars, and on the second five thousand one hun- 
dred and forty-three dollars eighty cents. That upon the en- 
tire lot the Company were building a large hotel, that for the 
prevention of waste and the completion of contracts for the 
erection of the building he had expended the sum of fifteen 
thousand dollars, and was entitled to a lien thereon for his re- 
imbursement. That the complainant was.informed that Cul- 
lum had transferred certain of the notes received by him from 
the Company to one Edward Harding, to the Bank of Mobile, 
to the Planters’ and Merchants’ Bank of Mobile, and to one 
John W. Freeman and that Reuben Barnes and James Barnes, 
claimed a lien on the building for work done thereon, and that 
one William Moore claimed the equity of redemption in the 
premises by virtue of a sheriff’s sale. 

These different persons are all made parties to the bill, and 
an account, foreclosure, &c. prayed. The different, mortgages, 
notes, &c. recited in the bill are made exhibits. 

Freeman answered the bill, denying all knowledge of Hitch- 
cock’s mortgage, except from report; admits the execution of 
the mortgage to Cullum, by the Company, and that of the debt 
secured by that mortgage twenty-five thousand dollars had 
been transferred to him, and which he had transferred to the 
Bank of Mobile and the Planters’ and Merchants’ Bank of 
Mobile, and prays g decree that the mortgage remain undis- 
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turbed, except for the interest of those holding the notes to se- 
cure which it was executed. 

Harding answers, admitting the facts stated in the bill ; that 
he holds one of the notes by transfer from Cullum, and secur- 
ed by the mortgage to him for six thousand four hundred and 
sixty-seven dollars thirty-five cents, due Ist January, 1838. 

An appearance was entered for the Planters’ aud Merchants’ 
Bank, and the other defendants having failed to answer, the 
allegations of the bill as them, were taken as confessed, and 
the original mortgages, notes and bonds being produced and 
proven, were, with the bill and the answers of Harding and 
Freeman, referred to the Master to state an account. 

The Master made a report setting out the dates of the notes 
and their amount, to secure which the several mortgages were 
made, with the other ens on the property amounting in all to 
$122,652 19—that the property could not be sold in detached 
parcels, and should be sold for cash, the money to be paid into 
Court and distributed by order of Court. 

The report was confirmed and a sale ordered. 

At a succeeding terma bill of review was filed by Isaac H. 
Erwin, administrator of Henry Hitchcock—alledging that since 
the making of the decree, the premises had been destroyed by 
fire, that the value of the mortgaged estate was so greatly re- 
duced as not to be sufficient to satisfy all the demands ; that 
therefore it is impossible to adjust the rights of the parties as 
was contemplated when the decree was made—that the claim 
of Moore to the equity of redemption had been determined 
against him by the Supreme Court. 

The prayer of the bill is, that the original bill be revived in 
his name, as administrator, that a reference be made to the 
Master to report what is due to the several parties under the 
mortgages, and in what order of priority they shall be paid— 
that a sale of the premises be ordered, &c. 

The bill was answered by Harding, who insisted on the 
prior dien, the note held by him first falling due, and having 
been transferred before its maturity, and prays a decree ac- 
cordingly. 

The Planters’ and Merchants’ Bank also answer the bill, in- 
sist on a lien as the transferee of two of the notes from Cullum, 
one for $7,692 44, due Ist January, 1841, and one for $8,100 
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77 cents, due ist January, 1842—that since the destruction of the 
building by fire, the security is greatly impaired, and prays 
that the sale be suspended until the maturity of his notes, or 
until he consents to such sale. 

At the May term, 1541, by consent of the parties, the refer- 
ence, report of the Master, and decree of sale was set aside, 
and the following order made as of the preceding term: “And / 
now, at this day, it appearing to the satisfaction of the Court 
that the Mobile Steam Cotton Press and Building Company, 
Charles Cullum, the Bank of Mobile, Reuben Barnes and 
James Barnes, have failed to answer the bill and supplemental 
bill, it is ordered that they be taken as confessed, as to them, 
and it is further ordered that the matters contained in the bill 
answer and exhibits, be referred to the Register, with instruc- 
tions to take testimony and report to this Court, at the present 
term if practicable, a plan of the premises embraced in the 
several mortgages respectively, the amounts due on the several 
mortgages, to whom due, the times when the several notes se- 
cured by the said mortgages came into the possession and own- 
ership of the present holders, and the manner in which the 
said premises can most advantageously be sold to pay the said 
several liens.” 

On the 24th May, 1841, the Register made his report, set- 
ting forth that then there was due on the mortgage made to 
Cullum, exclusive of interest, the sum of $36,506 49, secured 
by five notes, the amount of each of which is stated, and the 
times when they severally fall due. The first in point of time 
being in favor of Harding, the two next in favor of the Bank 
of Mobile, and the two last in favor of the Planters’ and Mer- 
chants’ Bank. That that portion of the premises described in 

“the mortgage to Cullum should be sold first, to satisfy said 
debt—that the note due Harding be paid first, from the pro- 
ceeds of the sale, and that the priority of the others should take 
precedence from the time they fall due. 

The report also proceeds to state that there is due the estate 
of Hitchcock, on his mortgages, $74,042 50, and that the lien 
of the workmen was discharged by the burning of the 
building. 

The defendants having had two days notice of the report, 
and having failed to file any exceptions, the Court confirmed 
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the report, and decreed a sale of the premises, or so much as 
was necessary to satisfy the demand, in the manner laid down 
in the report, if uot paid within sixty days, and from the pro- 
ceeds of the sale to satisfy the debts as set out in the report. 

From this decree this writ of error is prosecuted, and 
Charles Cullum and the Planters’ and Merchants’ Bank now 
assign for error— 

1. That no notice was given by the Master of the time his 
report was made. 

2. That the Master, in determining the priorities, decided on 
matters not referred to him. 

3. That the reference to the Master was to ascertain facts to 
be adduced to the Chancellor. 

4. That the Court erred in its decree, by settling questions 
between defendants on the mortgage to Cullum, and in giving 
a preference to Harding and the Bank of Mobile. 

5. The Court erred in directing a sale of property to pay the 
claims of defendants, there being no cross bill filed and no is- 
sue joined. 

6. The Court erred in granting a decree in favor of a defen- 
dant against his consent. 

7. In decreeing a sale of premises for debts not due. 

8. In not settling the mode of sale, and in adopting the re- 
port of the Master as to the mode of applying the funds. 

9. In not dismissing the bill as to the defendants who dis- 
claimed. 

10. In reviving the suit as to some of the defendants, who 
are not mentioned in the supplemental bill. 


Campse.., for the plaintiffs in error, contended that 
the Court had no power, upon this bill, to adjust the conflict- 
ing claims of the different defendants to the amount due on the 
mortgage. The answers of Harding and the Planters’ Bank 
were to the bill filed by the administrator of Hitchcock, with 
whom they had no dispute, they had therefore no power to 
litigate their claims in this suit, and should have filed a cross 
bill if they desired to do so. 

The mortgage taken by Cullum was to secure the entire debt 
and therefore no priority of payment arises, from the fact that 
it was due by instalments. [17 Serg. & Rawle, 400; 1 Ver- 
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non, 39; 10 Pick. 129; 2 id. 123; 2 Wash. C. C. R. 47; 2M. 
& S. 39; Story on Bail, 209; notes to 9th Cowen, 773; 2 Ala. 
Rep. 418. | 

In support of the seventh assignment he cited 7th Ohio Rep. 
2d part 2>2. 

The inquiry before the Master was entirely insufficient to 
settle the question of priority between the defendants, which 
must depend on the contract between them and Cullum and 
not upon the date of the notes. 


GiBsons, contra, contended that the authority cited from 2d 
Ala. Reports was not opposed to the decree made in this case. 
That was the case of a decree made in favor of a. subsequent 
incumbrancer, on a Dill filed by a prior incumbrancer, but 
here the bill is filed by the subsequent incumbrancer, and of 
necessity a decree must be made in favor of the prior incum- 
brancer. He referred to the case of Bloodgood v. McVay, [9 
Porter, 547,] as decisive to show, that the time of the falling 
due of the notes ascertained the priority or right in a contest 
between different assigness. 

The defendants had notice of the report after it was made 
and failing to take exceptions are concluded by it. 


ORMOND, J.—This bill was filed by Henry Hitchcock, to 
foreclose two mortgages, one of which was subject to a 
frior mortgage in favor of one Charles Cullum. The original 
and supplemental bills recite this fact, and state that the debt 
to secure which Cullum’s mortgage was executed, was paya- 
ble in six instalments, evidenced by six promissory notes, the 
first of which had been paid to Cullum, and the remaining five 
’ transferred by him to different persons who are made parties. 
That in consequence of the destruction of the building by fire, 
the property secured by Cullum’s mortgage would not be suf- 
ficient to discharge all the notes, and that it would be necessa- 
ry to ascertain the priorities between the assignees of Cullum, 
which the Court is prayed to do and direct a sale. 

The Court decreed that the assignees of the notes from Cul- 
lum were entitled to the priority of payment in the order in 
which the notes fell due, and that being the principal question 
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we will first address ourselves to the consideration of that 
matter. 

It is perfectly well settled by the decisions of this and other 
Courts, that when a debt is secured by mortgage, the debt is 
the principal and the mortgage a mere accessory or incident, 
and that an assignment of the debt unless otherwise expressed 
will be, in equity, an assignment of the mortgage also. [Du- 
val v. McLoskey, 1 Ala. Rep. 708; Emanuel & Gaines v. Hunt, 
2 id. 190.] When, therefore, Cullum, the mortgagee transfer- 
red the second note falling due to Harding, if there was no 
express reservation of his interest in the mortgage, the assign- 
ment of the note was an assignment of the mortgage also, pro 
tanto, and if Cullum had retained the remaining notes and the 
mortgage property had proved insufficient for the payment of 
the entire debt, his assigiive would have been entitled to priori- 
ty of payment. 

Being entitled to priority of payment against Cullum, he has 
the same right against the assignee of Cullum, as the latter 
could not convey a greater interest than he had himself. If 
each of the notes had been successively transferred in the same 
manner, each successive assignee would succeed to all the 
rights of the assignor at the time of the assignment, and this re- 
sult would follow whether the notes were transferred in the or- 
der they fell due or not. 

These consequences would flow from the mere assignment 
of the debt, which being the principal would, in equity, draw 
after it all its incidents, but there can be no doubt that one on 
assigning one of several notes secured by a mortgage, could, 
by a stipulation to that effect, reserve the mortgage as a secu- 
rity for the remainder of the debt; or on trans‘erring several 
notes thus secured, he might determine which should have 
priority, if the property mortgaged was insufficient to pay all. 

The case of Bloodgood v. McVay, [9 Porter, 547,] appears 
to go beyond the decision here made, and to determine that 
the assignee of the notes which first fe/7 due, would have the 
prior right of payment. The Court places its judgment on the 
terms of the deed, which authorized a sale of the trust proper- 
ty on default of payment of either of the notes as they fell due. 
But in that case the assignment of the first was made prior to 
the assignment of the last note, and upon that which was the 
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real equity of the case the Court also rely, saying, that Bolling, 
(the cestui gue trust,) could not transfer to the second assignee 
a greater interest than he had himself. 

The same decision was made in Gwathmey v. Ragland, [1 
Rand. 466,] under a precisely similar state of facts. 

The same principle also governs the case of Van Rensalear 
vy. Stafford, [1 Hop. C. 569,] where it was held that one hav- 
ing two mortgages of equal date on the same land, and hav- 
ing assigned both, that. by the first assignment he gave his as- 
signee a preference over himself, if the property was not suffi 
cient to pay both debts, and that the second assignee could be 
in no better condition than he was. 

An analagous principle was also settled in the case Clowes v. 
Dickinson, [5 J. C. R. 235,] where it was held, that there was 
no contribution between purchasers in succession at different 
times, of different parts of the estate of a judgment debtor. 

The only authority brought to our notice adverse to the view 
here taken, is the case of Donly v. Hays, [17 S. & R. 400,] in 
which the majority of the Court held that where a mortgage 
was given to secure a debt due by eight different instalments, 
for the payment of which eight bonds were executed, five of 
which a mortgagee assigned to different persons at different 
times, and retained three himself, and the fund arising from the 
sale of the mortgaged premises having proved insufficient to 
pay the entire debt, that the respective assignees and the mort- 
gagee were entitled to a pro tanto dividend. 

We cannot yield our assent to this decision, and think that 
the dissenting opinion of Mr. Justice Gibson is the law of the 
case. It will also be observed that the principle upon which 
the majority of the Court rest their decision, compelled them to 
hold that priority of assignment, not only gave no preference 
as between the assignees, but also that the assignee acquired 
no preference as agaiust the assignor. The vice of the opin- 
ion is, that the Court appear to consider the debt and the mort- 
gage executed to secure its payment as having no necessary 
connection, when the well settled doctrine is, that the mort- 
gage is merely an accessory or incident, and the debt the prin- 
cipal. 

In the case at bar, it appears that after the transfer of the 
note to Harding, the four remaining notes were assigned to 
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Fontaine & Freeman, by whom the two first falling due were 
assigned to the Bank of Mobile, and the two last to the Plan- 
ters’ and Merchants’ Bank. 

Fontaine & Freeman, by the assignment to them of the resi- 
due of the debt by Cullum, became invested with all the rights 
of the latter, and according to the principles here laid down, 
might have given both their assignees equal rights in the mort- 
gage, or they might have given to either a preference. 

The counsel for the plaintiffs in error insist, that no decree 
can be made on this bill settling the rights of the defendants as 
between each other, and that to enable the Court so to decree 
a cross bill was necessary. If wrong in that view, he then 
insists the proof did not authorize the decree which was 
made. 

In England, upon the foreclosure of a mortgage the proper- 
ty is not sold, but the decree is that the equity of redemption 
be barred. If the bill is filed by a second mortgagee, the de- 
cree is that the second mortgagee shall redeem the first mort- 
gage, and that the mortgagor redeem him or stand foreclosed. 
[Fell v. Brown, 2 B. C.276.] In this country, where the de- 
cree is for the sale of the mortgaged premises, there can be no 
doubt that the second mortgagee may discharge the prior in- 
cumbrance by paying what is due, when that can be correctly 
ascertained, and have a decree for the sale of the property, for 
his own debt as well as the redeinption money paid by him; 
or it may be that in a proper case he might have a decree to 
sell subject to the first mortgage. Such seems to have been 
the opinion of the Chancellor, in the case of the Western Insu- 
rance Company v. The Eagle Fire Insurance Company, [1 
Paige, 284.] But the former, as it might require the advance 
of a large sum of money, might be exceedingly inconvenient, 
not to say unjust, to the second mortgagee, and in many cases 
be impracticable, as the amount due could not be ascertained 
without an account between the mortgagor and first mortgagee, 
which they might refuse voluntarily to enterinto. For the same 
reason the latter course might be unjust and oppressive to the 
mortgagor, as no one could purchase understandingly until 
the amount due on the first mortgage was ascertained. 

We think, however, that where no obstacle exists to stating 
an account between the mortgagor and first mortgagee, as is 
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the case here, that the subsequent mortgagee may file his bill 
to foreclose, and have an account taken of the amount due on 
both mortgages, making all who have an interest parties, and 
obtain a decree for the sale of the property. If a conflict of 
interest should exist among the defendants, as to the disposi- 
tion of the fund arising under the first mortgage, it would not 
be proper that the subsequent mortgagee should be delayed, 
pending a litigation between them in which he had no interest. 
If the defendants, prior to the decree for the sale of the proper- 
ty, had not taken the necessary steps to enable the Court to ad- 
just the priorities between them, or to settle what portion of 
the fund each was to receive, the money due on the first mort- 
gage might be placed subject to the control of the Court upon 
a cross bill to be filed, or petition, as it might direct. 

A cross bill is necessary against co-defendants where they 
have opposite claims, which the Court cannot determine upon 
in the bill already filed, and where the determination of such 
clashing interests is still necessary to a complete decree upon 
the subject matter of the suit. [Coop. Eq. 84; Story’s Eq. P. 
316.] 

The complainant in this case, by his supplemental bill, has 
stated the conflict of interest between the different assignees of 
the notes, to secure the payment of which the first mortgage 
was made, but he does not place himself in an adverse posi- 
tion to the defendants, nor has he any interest whatever in the 
controversy between them in regard to the fund which will 
be the product of the sale under the first mortgage. Nor can 
we see how, consistently with the rules of Chancery pleading, 
one defendant can set up an interest adverse to another, with- 
out himself becoming an actor. It is the general rule that a 
- defennant cannot pray any thing in his answer but to be dis- 
missed the Court; if he has any relief to pray, or discovery to 
seek, he must do so by a bill of his own. In this case the bill 
concedes that all the assignees of Cullum are entitled to the 
fund which will arise from the sale under the first mortgage, 
and thus far the Court may decree in favor of the defendants 
upon the bill. But if one or more of the defendants claim the 
entire fund, or a priority over the others, the matter must be 
put in issue, which can only be by a bill filed for that purpose ; 
or if the controversy should arise after a decree in the princi- 
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pal cause, by petition to the Court in the nature of a cross 
bill, for the proper distribution of the fund, under the decree. 

If it were conceded that the distribution of this fund could 
be made upon this bill, the necessary facts were not before the 
Court, to enable it to decide upon the conflicting interests of the 
defendants. It does appear from the testimony in the cause, 
that the defendant, Harding, has the prior right in the fund. 
By the testimony of the defendant, Charles Cullum, the first 
mortgagee, taken before the Master, it appears that the note 
held by the defendant, Harding, was negotiated to him on the 
28th November, 1836, and that the remaining four notes were 
transferred to Fontaine & Freeman, on the 11th May, 183s. 
But it does not appear whether these notes were transferred by 
them to the two banks at the same or at different periods of 
time, or whether any special preference was given to one over 
the other, further than would result from priority of assign- 
ment, and without a knowledge of these facts no decree could 
be made settling the priorities between them, if the fund is in- 
suflicient to pay all. 

The view here taken of the cause, renders it unnecessary to 
consider the other assignments of error, but it may be proper 
to remark that the objection that a decree for the sale of the 
mortgaged premises could not be made against the consent of 
the Planters’ and Merchants’ Bank, on the ground that the 
last note held by the Bank was not due, has ceased to operate 
by the maturity of the note pending the litigation. 

‘It follows from this opinion, that as the defendants have not 
litigated their rights to the fund which will arise from the sale, 
under the first mortgage, that the Chancellor erred in attempt- 
ing to adjust their respective priorities upon this bill, but as 
the complainant should not be delayed for that cause, the 
Court should have directed a sale of the property, and decreed 
that the fund which should be the product of the mortgage to 
Cullum, be placed under its control, that the defendants might 
litigate their respective claims to it. 

The decree of the Court must therefore be reversed, so far as 
it affirms the Master’s report, giving the defendants, Harding, 
the Bank of Mobile, and the Planters’ and Merchants’ Bank, 
assignees of Charles Cullum, precedence and priority of right 
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in the fund to be raised by the sale of the mortgaged premises, 
according as the notes severally fell due. And this Court pro- 
ceeding to modify said decree, doth hereby order, adjudge and 
decree, that the monies arising from the sale of the premises 
conveyed by the Mobile Steam Cotton Press and Building 
Company to Charles Cullum, if not sufficient to pay and satisfy 
the amount ascertained to be due, by the report of the Regis- 
ter, to the defendants, Harding, the Bank of Mobile, and the 
Planters’ and Merchants’ Bank, be brought into Court, at the 
next term, to be subject to the further order of that Court. 

The writ of error in this case is prosecuted by Charles Cul- 
lum in behalf of all the defendants, against Isaac H. Erwin, 
administrator of Henry Hitchcock, but under the rule of this 
Court, errors have been assigned only by Charles Cullum and 
the Planters’ and Merchants’ Bank. Erwin has no interest 
whatever in this controversy, which is between the defendants, 
who were assignees of the notes executed by the Mobile Steam 
Cotton Press and Building Bompany, to. Charles Cullum—it 
would, therefore, be obviously improper that he should be tax- 
ed with costs. The object of this writ of error is to ascertain 
the priorities of the defeudants, Harding, the Bank of Mobile, 
and the Planters’ and Merchants Bank, to the fund arising 
from the sale under the mortgage executed to Charles Cullum, 
and as they were equally to blame in not putting the case ina 
condition, to enable the Chancellor to make a decree settling 
their relative rights,the costs of this Court must be borne «qual- 
ly by all, each paying one third part thereof. 

Let the cause be remanded for further proceedings. 
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WHITE’S HEIRS v THE PRESIDENT, &c OF THE 
FLORENCE BRIDGE Co. 


1. The defendant having answered the bill, but no testimony being taken, the 
parties agreed in writing, that the complainants were heirs, as thev described 
themselves, and to submit the cause to the Chancellor at the approaching term 
of the Court—Held, that this was a hearing on bill and answer by consent, and 
the answer under the rule of practice was to be taken as true in all respects. 

2. Where an act of the Legislature authorized the building of a bridge by means of 
stock to be subscribed. and after stock to a certain amount was subscribed, au. 
thorized the proprietors ofa Ferry at the same place to subscribe their interest in 
the ferry and landings at an amount designated; if the owner of an interest in 
the ferry, &c., refuse to subscribe it, after the requisite amount of stock was ta- 
ken, and the bridge is afterwards erected, his heirs cannot come in as stock 
holders, but will be concluded by the refusal of their ancestor. 


The plaintiffs, (some of whom are infants and sue by their 
next friend,) describing themselves as the heirs at law of James 
White, late of Abingdon, in the State of Virginia, filed their 
bill in the Court of Chancery, sitting at Moulton. It is stated 
that James White, in his lifetime, was seized and possessed in 
fee simple, of one eighth part of a ferry across the Tennessee 
river, at the town of Florence ; that the interest of their ances- 
tor descended to the plaintiffs, and that the ferry and landings 
were of the value of thirty-five thousand dollars; that on the 
12th January, 1832, acharter was granted, by an act of the 
Legislature of the State of Alabama,to incorporate a company 
under the style of “the President, Directors and Company of 
the Florence Bridge Company,” for the purpose of erecting a 
bridge across the Tennessee river at that town. By the char- 
ter it was provided, that when the sum of sixty thousand dol- 
lars should be subscribed, in shares of one hundred dollars each, 
the owners of the ferry should be permitted to subscribe their 
respective shares therein and the landings thereto belonging, 
at the rate of thirty five thousand dollars for the entire inter- 
est ; and that whatever might be thus subscribed should become 
part of the capital and joint stock. 

It is also alledged, that shortly after the enactment of the 
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charter, books of subscription were opened by the commission- 
ers designated for that purpose, and the sum of eighty thou- 
sand dollars or thereabouts, of stock was subscribed, and the 
bridge erected, which is now in constant use—that the ferry 
has become of no value, and with its landings has been appro- 
priated to the purposes of the corporation. 

The plaintiffs state further, that their ancestor did not, in his 
lifetime subscribe his interest in the ferry, in the stock of the 
corporation ; they alledge that on the 11th day of December, 
1839, they applied to the defendants for permission to subscribe 
the interest which descended to them in the ferry and the land- 
ings, but the defendants then, and have ever since, refused to 
allow them to take stock in the Bridge Company for the amount 
of the same. 

The bill charges the receipt of tolls by the corporation from 
the day of , and prays that the plaintifis may be 
allowed to subscribe their interest in the ferry and landings, 
and receive stock therefor ; and also for an account of tolls re- 
ceived since the 11th December, 1839. 

The corporation, through its President, answered the bill, 
admitting every thing alledged in regard to the charter grant- 
ed in 1832, the interest of James White, deceased, in the ferry, 
the erection of the bridge and appropriation of the landings— 
but it neither admits or denies the heirship of the plaintiffs, 
and insists that if they are heirs the fact may be proved. The 
defendants state that James White, in his lifetime, did not sub- 
scribe according to the charter for stock in the corporation, but 
refused to do so, unless the company would agree in case the 
bridge should be destroyed, or rendered unfit for use, that his 
interest in the ferry should revert to him; to these terms, the 

-President and Directors refused to assent. It is admitted that 
two of the adult plaintiffs, about the time alledged in the bill, 
did offer to subscribe for stock, the amount of their interest in 
the ferry, at the rate prescribed in the charter, but the Presi- 
dent and Directors refused to receive their subscription, be- 
cause the rate was greatly beyond the value of their interest; 
though they are willing to permit the heirs of James White to 
become stockholders on fair terms. 

Previous to the hearing in the Court of Chancery, the par- 





466 ALABAMA. 


White’s Heirs v. The President &c. of the Florence Bridge Co. 


ties, by their solicitors, made an agreement in writing, as fol- 
lows: 

“Jn this case it is admitted that the complainants are the 
heirs of the said James White, mentioned in the bill, and we 
agree to submit the case to the Chancellor at the approaching 
special term. January 19th, 1842.” 

The cause being heard by the Chancellor, he rendered a de- 
cree as follows: 

“ This case is submitted for a decree on the bill and answer, 
and upon the admission of ‘the parties, by their covnsel, ‘that 
the complainants are the heirs of the said James White, men- 
tioned in the bill.’ The answer admits all the material alle- 
gations of the bill, with explanations and additions in some 
points, except what is embraced in the above admission. The 
answer is taken as true; and it appears to me to show very 
clearly, that the complainants are not entitled to the decree 
they ask. It is therefore ordered and decreed, that the com- 
plainant’s bill be dismissed at their costs.”’ 

To revise this decree the complainants have prosecuted a 
writ of error to this Court. 


McC vung, for the plaintiffs in error. 
S. Parsons, for the defendant. 


COLLIER, C. J.—In Forrest and Wife v. Robinson,[2 Ala. 
Rep. 215,] it was considered clear that where parties by con- 
sent, bring a cause to a hearing on bill and answer, the answer 
must be taken as true, even as to allegations which are irre- 
sponsive, or set up matters in avoidance. This decision was 
induced by the 9th rule of Chancery Practice, published in } 
Stew. Rep. 617, which has been abrogated by the later rules 
of practice. But the fourteenth of the later rules, [2 Ala. Rep. 
12,] provides, “ that in all cases a replication shall be consider- 
ed as filed, unless the record shall plainly disclose that the cause 
is set down for a hearing on bill and answer by consent.’’ 
Now the object of this rule, though perhaps not so clearly ex- 
pressed as might be, was doubtless to secure to a defendant 
the benefit of his answer as evidence, where the parties con- 
sented to a hearing without proof from either side. True, the 
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rule does not in express terms declare such to be the conse- 
quence where a cause is thus heard, yet it can subserve no 
purpose, unless its meaning be what we have supposed. 

The agreement of the defendants to admit the heirship of 
the plaintiffs, and the consent of the parties to submit the case 
to the Chancellor at the then approaching term of his Court, 
was in effect a consent to bring the cause to a hearing on bill 
and answer. The admission that the plaintiffs were heirs of 
James White, deceased, cannot be so far regarded as proof in 
the cause, as to lead to a different conclusion; that admission is 
rather a waiver of the necessity of adducing testimony which 
the answer required, than evidence. And though the agree- 
ment is not in fotidem verbis to submit the bill and answer, 
but the case itself, yet, as no proof was taken, we must con- 
sider the cause as having been heard on bill and answer, by 
consent. -This being so, we are to regard the answer as in all 
respects true. 

It is alledged in the defendant’s answer, that the ancestor 
of the plaintiffs did, in his lifetime, refuse to subscribe for stock 
in the Bridge Co., to the amount of his interest in the ferry and 
its landings, unless the President and Directors of the corpora- 
tion would agree, tliat that interest should revert to him in the 
event the bridge should be destroyed, or become unfit for use; 
that this condition was never assented to, and no subscription 
was consequently made. That provision of the charter under 
which the plaintiffs insist upon a right to be let in as stock- 
holders, is in these words: “ When there shall be subscribed 
the sum of sixty thousand dollars, the owners of the ferry 
across the Tennessee river, at said town of Florence, shall be 
permitted to subscribe their respective shares or interests in 
said ferry and ferry landings, at the rate of thirty-five thousand 
dollars for the whole ; and the interests so subscribed shall be- 
come a partof the capital and joint stock of saidcorporation; and 
when the whole interest in said ferry and landings shall be 
subscribed or condemned according to the provisions of this 
act, the said corporation shall be vested with the whole title 
thereto, both in law and equity, to be held by them and their 
heirs and successors forever, upon the completion of the bridge 
according to this act.” This statute doubtless contemplated 
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that the corporation should acquire a right to the ferry and 
landings, either by the proprietors subscribing stock to the 
amount which the Legislature had estimated as its value, or 
by having the interest of the respective shareholders valued by 
means of legal process, and paying what might be adjudged to 
them respectively. But the act is incomplete in failing to pre- 
scribe the manner in which the value should be ascertained. 
Whether it would be competent now to legislate upon this sub- 
ject, or whether the plaintiffs, and others standing in the same 
predicament with them, may maintain an action at law for an 
appropriation of their property, are questions which do not 
arise in this case. ‘The point to be considered is, does the re- 
fusal of the ancestor of the plaintiffs to come in as a stockhold- 
er under the charter, prevent them from exercising that pri- 
vilege ? 

It certainly requires no act in writing, in order to-render ef- 
fectual a renunciation of the right, which the act conferred up- 
on the owners of the ferry; a refusal to take stock would not 
be a contract in any manper concerning lands, but the legal 
effect of a subscription would be, not only to transfer the fran- 
chise of keeping a ferry, but the landings appurtenant to it, 
and must be in writing, 

A positive refusal to subscribe shares in the ferry for stock 
in the bridge, would be a waiver of the right, the more especi- 
ally if there had been a change in the condition of the corpora- 
tion; and a change of purpose under such circumstances can 
only be permitted by mutual consent. Upon the proprietors 
of the ferry declining to come in under the act, the Bridge 
Company may have increased its subs¢ription for the ,purpose 
of raising the means to purchase the entire interest of the ferry 
and landings. If this were the case it might operate inconve- 
nience and injustice, and in fact render necessary a re- 
duction of the stock subscribed in money, if the ferry 
should be added to the joint stock of the corporation.— 
The Legislature never could have intended, that the share- 

holders of the ferry,should be allowed to change their decision 
on this point at pleasure, and when such a state of things 
might have retarded, if not prevented, the erection of the 
bridge. 
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The refusal of the ancestor of the plaintiffs to subscribe his 
interest in the ferry and landings to the stock of the bridge, is 
a bar to the assertion of such a right by them; and the decree 
of the Court of Chancery is consequently aflirmed. 


MAGEE vy. CARPENTER. 


1, The act of 1828, [Aik. Dig. 208, §5,] requiring deeds and conveyances of per 
sonal property to be recorded, applies to mortgages of personal property. 

2. Deeds conveying personal property may be admitted to record on the oath of 
one witness, where there is but one to the deed. 

3. The right of a mortgagor of slaves to the possession before default made may 
be sold under“execution. 

4, Such default will not be presumed from the fact merely that one instalment. of 
the debt, to secure which the mortgage is made, is due. 

5. The possession of a mortgagor, when consistent with the decree, is not a 
badge of fraud—therefore, where a mortgage was made to secure the mortga- 
gees as sureties on three notes failing due at different times, with power to sell 
at the happening of the first default, the mortgagees may permit the property to 
remain in the possession of the mortgagor until the happening of the last default. 


Error to the County Court of Mobile. 


This was an action of trover brought by the defendant in 

error and two others, against the plaintiff in error, who recov- 

ered a judgment against him for thirty-nine hundred and six- 
teen dollars, for the conversion of three negro slaves, 

From a bill of exceptions it appears that the plaintiffs offer- 
ed in evidence a mortgage on the slaves sued for, executed to 
them on the 7th November, 1837, in the county of Montgome- 
ry by one Wait S. Hoyt—the condition of which was that the 
plaintiffs as co-securities for Hoyt and one Ford, had signed 
three notes, payable in Bank, dated 4th November, 1837, and 
falling due successively on the Ist June, 1838, 1839 and 1840, 
to be void if Hoyt and Ford paid off and discharged the notes, 
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“ But should the said Wait S. Hoyt, or any person in his stead 
fail to pay or cause to be paid, each and every one of said 
notes, as they shall respectively become due, then on the first 
defalcation, the said J. B. Carpenter, &c. or either of them, 
shall have full power and authority, and are hereby empower- 
ed to seize the said slaves, and afier a continuing defalcation of 
thirty days, and further notice of thirty days in one or more 
public papers of the vicinity, the same to sell at public auction 
to the highest bidder for cash, &c. 

“Tt is hereby further understood and agreed that the said 
slaves are to remain in the possession of the said Wait S Hoyt 
until defaleation, and that only such number of said slaves 
shall be at any time sold as may be required to meet the im- 
mediate defalcation, or amouut in arrear, at the time of the 
sale.”’ 

The mortgage was witnessed by one person, on whose evi- 
dence it was admitted to record on the day after its execution, 
in the County Court of Montgomery. 

To the admission of this mortgage in evidence, the defen- 
dant objected because not proved and recorded according to 
law, but the objection was overruled and the paper read in ev- 
idence to the jury. The plaintiff also proved the execution of 
the mortgage by the subscribing witness. 

The plaintiff also proved that the defendant, as sheriff of Mo- 
bile county, levied on the slaves described in the mortgage, by 
virtue of an execution in favor of the State Bank v. Ross, 
Hoyt & Ford, on the 3d April, 1839, and that on the day of 
sale the plaintiffs demanded the negroes of the sheriff. 

The defendant proved that Hoyt, the mortgagor, had been 
in the continued possession of the negroes, from the date of the 
mortgage until the time of the levy—that he brought the ne- 
groes with him when he moved to Mobile from Montgomery, 
in December, 1838, and had exercised acts of ownership on the 
property ever since. 

On this evidence the Court charged the jury, that after the 
perfection of the deed, all the interest of Hoyt become vested 
in the mortgagees, aud the demand being made by them of the 
sheriff for the property, left no interest in the defendant, Hoyt, 
subject to the execution, but that the property was in the pre- 
sent plaintiffs. 
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The defendant moved the Court to charge the jury— 

1. That if they believed that after the mortgage was made 
and executed, Hoyt remained and continued in the possession 
of the negroes until the levy was made, the plaintiffs cannot 
recover. 

2. That if the jury believed that Hoyt was in possession of 
the negroes when they were levied on by the sheriff, and that 
the plaintitis never did take or receive the negroes in their 
possession after the maturity of the notes mentioned in the 
mortgage, the plaintifis cannot recover. 

3. That if they believed that the defendant levied on the 
negroes in the possession of Hoyt, and that they had remained 
and continued in his uninterrupted possession until the time of 
the levy, and that the defendant afterwards, and by virtue of 
the execution, and under the levy, sold the negroes, the plain- 
tiffs cannot recover. 

These charges the Court refused to give, and the defendant 
excepted, as well as to the charge given. 

The defendant prosecutes this writ and assigns for error the 
matter of the bill of exceptions. 


CamPBELL, for the plaintiff in error. The deed was void as 
against the plaintiff in execution, because not proved in the 
mode prescribed by law, and was improperly admitted to re- 
cord. ‘Two witnesses are necessary to a deed to authorize it 
to be admitted to record by the proof of witnesses. [5 Porter, 
413.] 

The deed not being properly recorded, the Zien of the plain- 
tiff attached. The deed takes effect from the registry as against 
a creditor, and bona fide purchaser. |1 Pick. 164; 3 id. 55; 
2 Hawks, 520; 4 Leigh, 550.] 

If the registration had been complete, the defendant in exe- 
cution, Hoyt, being in possession, had an interest subject to 


levy and sale. [3 Stew. & Por. 408; 2 Ala. 318.] 








DarGaAn, contra. The mortgage was properly admitted on 
the proof of the subscribing witness, its effect was a matter 
to be inquired of subsequently. 

There is no law requiring a deed to be attested by two wit- 
nesses, or by any, and the proof by one is sufficient to admit 
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the deed to probate and registration, it follows therefore, that 
where there is but one witness, he can prove the deed for re- 
gistration. The statute, it is true, in giving the form of the 
probate, requires the witness to swear that the deed was exe- 
cuted in his presence, and that of the other subscribing witnes- 
ses, but that can only apply where there are more witnesses 
than one, and all attesting the paper at the same time—other- 
wise, three witnesses, not attesting at the same time, could not 
probate the deed for registration. The case referred to in 5th 
Porter, 413, has been modified if not overruled by Bradford v, 
Dawson, 2 Alabama Rep. 203. 

By the levy, the sheriff was lawfully possessed of such in- 
terest as Hoyt had in the property, and if the possession pre- 
vented him from being a trespasser in the first instance, he be- 
came so on his refusal to deliver the slaves on the demand of 
the mortgagees, and trover will therefore lie for the value of the 


property. 


ORMOND, J.—We are first to inquire whether the act of 
1828, [ Aik. Dig. 208, §5,] applies to such an instrument as this? 
Its language is, “all deeds and conveyances of personal pro- 
perty in trust to secure any debt or debts, shall be recorded 
in the office of the Clerk of the County Court of the county, 
wherein the person making such deed or conveyance shall re- 
side, within thirty days, or else the same shall be void against 
creditors and subsequent purchasers, without notice,’ &c. We 
think the language employed sufficiently broad to cover a 
mortgage of personal property. Previous to the passage of 
this act, deeds of this description were required to be recorded 
in open Court, within twelve months after their execution,and 
no reason can be assigned for making the change effected by 
this act in reference to deeds of trust which will not apply 
equally to mortgages. The Legislature no doubt supposed 
that the general terms employed of “ deeds and conveyances,” 
would embrace all cases in which property was conveyed up- 
on a condition, and such being the evident intention, and, it 
may be added, the practice, under this law, such must be its 
effect. 

2. The question whether, where there is but one witness to 
a deed of trust or mortgage, it can be recorded on the proof of 
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its execution by the witness is one of more difficulty. The 
language of the act is, “such deeds and conveyances of per- 
sonal estate shall be proved or acknowledged as deeds and 
conveyances of real estate.”’ [Aik. Dig. 208, §7.] The refe- 
rence for the mode or manner of proving the deed in order to 
its registration, is to the mode provided by law for the proof of 
deeds conveying land. 

The first act on the subject passed in 1803,[ Aik. Dig. 88, §1.] 
declares that if the deed be proved by one or more of the sub- 
scribing witnesses to it, or acknowledged by the grantor, be- 
fore one of the Judges of the Superior, or Justice of the County 
Court, and such proof or acknowledgement, be certified on the 
deed, that it shall be received as evidence, &c. 

The third section provides for the manner of probate where 
the parties are out of the State, and uses the term witness, in 
the singular number. 

In 1812, an act was passed giving the form of the certificate 
of the probate—the portion material to this mquiry isto the 
following effect: “ Personally appeared the above named E. 
F., one of the subscribing witnesses to the above deed, who, 
being first duly sworn, deposeth and saith, that he saw the 
above named A. B. whose name is subscribed thereto, sign, 
seal and deliver the same to the said C. D. that he, this depo- 
nent, subscribed his name as a witness thereto in the presence 
of the said A. B. and that he saw the other subscribing witness 
(or witnesses, naming them, as the case may be,) sign the 
same in the presence of the said A. B. and in the presence of 
each other, on the day and year therein named.”’ 

Subsequent enactments authorized the proof, or acknow- 
ledgement, to be taken by the Clerks of the Circuit and Coun- 
- ty Courts, or two Justices of the Peace, and finally by a single 
Justice. 

There is no statute which requires a deed to be attested by 
two or more witnesses to give it validity, or indeed that it 
should be witnessed at all. In the case of Fipps v. McGehee, 
[5 Porter, 413,] this Court held that the form required by the 
statute must be pursued substantially, and that the probate of 
a deed by one witness, that he saw the deed signed and deliv- 
ered, without also stating that he saw the other witnesses 
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“ sign the same in the presence of the maker, and in the pre- 
‘sence of each other,”’ was defective. This it will be observed 
was a deed conveying land to which there was more than one 
attesting witness and in my opinion the case determines noth- 
ing more, than where there are more witnesses than one, the 
form of the statute must be pursued. I think the whole ob- 
ject of the form was to produce uniformity in the certificate of 
probate. That the Legislature supposed a deed would be ad- 
mitted to probate where there was but one witness, is shown 
by the third section, which expressly gives the power to one 
witness, where the witness resides out of the State, and it 
would be difficult to assign a reason for admitting a deed to 
probate, on the oath of one witness out of the State, which 
would not apply within the State. 

But be the law as it may in reference to deeds conveying 
land, as it respects deeds for personal property, the majority of 
the Court entertain no doubt that, where there is but one wit- 
ness to the deed, it can be recorded on proof of its execution 
by him. The meaning of the Legislature, that these deeds 
“shall be proved, or acknowledged, as deeds and conveyances 
of real estate,’’ evidently relates to the mode and manner of 
- the proof, and the officers before whom it shall be made. The 
whole object of putting such a deed on record, is for the pur- 
pose of notice ; it accomplishes nothing else, as was held by 
this Court in the case of Bradford & Dawson v. Campbell, [2 
Ala. Rep. 203.| The certificate of probate is not evidence of 
the execution of the deed, and it would have been a strange 
absurdity if the Legislature had required higher evidence of 
the execution of the deed, to place it on the record of the 
County Court, for the purpose of notice merely, than would 
be required to give the deed validity when offered in evidence 
in a Court of justice. 

The mortgage in this case was made to secure the mortga- 
gees against liability as sureties of the mortgagor, on ‘three 
notes, falling due at different periods of time, and stipulates 
that the mortgagor shall retain the possession of the slaves 
mortgaged until default be made—that when a default hap- 
pened, by a failure to pay either of the notes at maturity, the 
mortgagees might seize and sell a sufficiency of the property 
to pay the amount then due. As the possession of the mort- 
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gagor was consistent with the terms of the deed, no presump- 
tion of fraud arises from the mere fact of the possession re- 
maining with him after the execution of the deed, unless such 
possession continues after the happening of the last default, by 
the failure to pay the last note, then such possession would 
doubtless be a badge of fraud. We do not think the permis- 
sion by the mortgagees to the mortgagor to retain the posses- 
sion after the happening of the first and second defaults, would 
subject the property to sale by execution, at the instance of a 
_ third person, because such permission could work injury to no 
one but themselves, and not being inconsistent with the deed, 
would not be a badge of fraud. 

Ifa default was proved by the omission of Hoyt, the mort- 
gagor, to pay the first note to the Bank, which fell due on the 
Ist June, 1838, then, as the mortgagees were entitled to the 
possession of the slaves, to sell for such default, the demand by 
them of the sheriff, put an end to his right to retain them un- 
der the levy, conceding that his levy was nota trespass, If 
no defalcation was proved, then, according to the previous de- 
cision of this Court, the right to the possession, which, on that 
hypothesis, would be in Hoyt, was such an interest as could 
be sold under execution. [See the case of Williams & Battle 
v. Jones, 2 Ala. Rep. 314, and the previous decisions of this 
Court on which it was founded. ] 

This case was argued here, and from what appears in the 
record in the Court below, as if the mere fact that the first 
note was due when the levy and sale was made, was evidence 
that a default existed at that time. That could only happen 
by a failure to pay the note—whether it was paid or not, we 
are not informed by the record. If any presumption could be 
- indulged, it would rather be that the note was discharged. 
At all events, it devolved on the plaintiffs to prove a default 
affirmatively, otherwise they showed no right to the possession 
of the slaves. 

It results from this view, that the charge of the Court, that 
the right to the property vested in the plaintifis by the perfec- 
tion of the deed, leaving no interest in the property subject to 
the execution of the defendant, was erroneous, and for that 
cause, the judgment must be reversed and the cause re- 


manded. 
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As this cause goes. back for a new trial, it is proper to sav 
that we have taken no notice of the fact, that the slaves were 
removed from Montgomery to Mobile, because no point was 
made, in argument, in reference to it, or the act requiring 
property so incumbered to be recorded in the county to which 
it is taken, and which, indeed, from the appearance of the re- 
cord, was done in this case. 


COLLIER, C. J.—It is not essential to the validity of a 
deed that it should be attested by witnesses, but to authorize 
its registration on the proof of a subscribing witness, it should 
appear to have been attested by at least two. This I think 
apparent as it respects a conveyance of realty, from the acts of 
1803 and 1812, [Aik. Dig. 88-9,]—and the act of 1828 de- 
clares, that “deeds and conveyances of personal estate shall be 
proved, or acknowledged, as deeds and conveyances of real 
estate.” [Aik. Dig. 208.] The registration of deeds, upon 
the acknowledgement of the grantor, is expressly authorized, 
whether their execution be attested by witnesses or not. [See 
Fipps v. McGehee et al, 5 Porter’s Rep. 413.] 

The conclusion expressed, seems to me to result from the 
consideration that our registry acts are introductive of a new 
rule of law, and a party who would avail himself of them, 
must bring himself substantially within their provisions.— 
Hence, I dissent from so much of the opinion of the Court 
as ascertains the law to be different from what I have stated. 
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CHAMBERS et at v. MAULDIN et at. 


1. A subsequent incumbrancer is not bound to pay off prior liens, to entitle him to 
sell the property to pay his debt; but it is competent for him to go into Chance- 
ry to coerce a sale, and after the payment of such liens, obtain whatever balance 








may remain. 

2. It is competent for a Court of Equity, under some circumrtances, to remove one 
trustee and appoint another in his stead. 

3. Semble—Where property is conveyed in trust, witha power of sale, the direc- 
tions of the deed as to the manner of the sale must be pursued. 

4, The powers of a trustee over the trust property depend upon the nature of the 
trust and the terms employed in its création ; and if not restricted, a trustee with 
a power of sale, may maintain detinue to recover the possession of personal pro- 
perty, and cannot, under ordinary circumstances, resort to Chancery for that 
purpose. 

5. The grantor of slaves conveyed by deed, in trust for the payment of a debt, 
with a power of sale, is not liable for hire so long as he is permitted to retain 
their possession ; but if he transfer the possession to a third person, that person, 
after a demand of him by the trustee entitled to the possession, will be account. 
able for‘hire. 

6. Where a cestui que trust takes possession of slaves conveyed for the security of 

a debt due, he becomes liable to account for their hire ; but where one purcha- 

ses the interest both of the grantor and cestui que trust, and acquires the pos- 

session, he may elect to hold under the grantor; and thus avoid the payment of 
hire accruing previous $0 the time he was called on by a junior incumbrancer, to 

direct a sale under his deed. F 
























In June, 1839, the defendants in error filed their bill in the 
Chancery Court at Mobile, for an injunction, and the settle- 
ment of the priority of certain deeds of trust, executed by Platt 
Stout, in which the parties were respectively interested. The 

- record is voluminous, and it will be quite sufficient to the un- 
derstanding of the points here considered, to make a condensed 
statement of the facts as they may be gathered from the bill, 
answers and report of the Master. 

On the 13th December, 1838, Platt Stout conveyed to Maul- 
din three negroes, to wit: Henry, Milley and Hannah, as also 
certain lands, particularly described ; in trust, to.secure to Al- 
exander Sledge the sum of one thousand dollars, which be- 
came due on the twenty-first of July preceding. On the 12th 

April, 1837, Stout conveyed to Aikin & Files, the slaves Henry 
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and Milley, in trust, to secure to Thos. E. Tartt the payment of 
sixteen hundred and twenty-nine dollars and twenty-five cents, 

Stout, on the 4th April, 1839, sold and conveyed to Cham- 
bers his reversiouary interest in the three slaves embraced in 
the deeds of trust above recited ; and on the 27th of the same 
month, Tartt sold and endorsed to Chambers four promissory 
notes, amounting in the aggregate to the sum of eight hundred 
and twenty-nine dollars and twenty-five cents, being the resi- 
due of the debt unpaid, which was intended to be secured by 
the deed of trust of April, 1837. At the time of the indorse- 
ment of the promissory notes, they, together with the deed of 
trust were delivered to the indorsce. 

The terms of the deed to Mauldin, for the benefit of Sledge, 
authorizing a sale of the slaves on the failure of Stout to pay 
the debt intended to be secured, the trustee advertised a sale 
in obedience to its requirements; but before the day of sale ar- 
rived, Chambers had obtained possession of Milley, and was 
proceeding to sell the slaves through the agency of one or both 
the trustees in the deed for Tartt’s benefit, without any notice 
whatever, under the pretence that he had all the interest. of 
Stout and Tartt, and could dispose of them at pleasure. To 
restrain such a sale, was the object and effect of the injunc- 
tion. 

The decree declares, that Hannah did not pass to Chambers, 
in virtue of any of the deeds under which he claims, and that 
she is subject to sale under the deed of Stout to Mauldin, for 
Sledges security—that the proceeds of the sale of the two oth- 
er slaves must be applied, first, to the satisfaction of the debt 
secured by the deed in favor of Tartt, and the balance, if any, 
must be appropriated to the payment of what may be due to 
Sledge. The priorities of the two deeds of trust being thus es- 
tablished, it was adjudged that, should the claims of the defen- 
dants conflict, the same may be adjusted by cross bill, to be 
filed for that purpose: further, that it be referred to the Mas- 
ter to take and state an account between the parties, and to 
ascertain and report the respective debts due, and owing, and 
secured by the two deeds of trust aforesaid ; and.also the value 
of the hire of each of the slaves, from the time the plaintiff 
made the demand to the present time. 

Under this reference a report was made, stating with partic; 
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ularity the amount due to Chambers, as the assignee of Tartt, 
as well as the amount due to Sledge. The Master also report- 
ed the value of the hire of Henry, Milley and Hannah respec- 
tively, from the time the complainant’s bill was filed, there be- 
ing no proof of a demand previously. This report was con- 
firmed without exception. 

Referring to the decree which settles the rights of the par- 
ties, the final action of the Court upon the report proceeds as 
follows, viz: “ That the value of the hire of the slaves, as re- 
ported by the Master, be credited asa payment pro tanto of 
the debt secured by the deed of trust from Stout to Aikin & 
Files, for the benefit of Tartt. And that the Master sell the 
said slaves for cash, to the highest bidder. at public auction, 
after having duly advertised the same, in manner as required 
of the sheriff of Mobile county in the sale of personal property 
under execution ; and that he apply the money arising from 
the sale toward the payment of the debts of the complainant 
and defendant, according to their respective rights and priori- 
ties, as settled by the former decree ; and that the surplus, if 
any, after paying the costs, to pay over to Stout; and if there 
be no surplus, then he is to retain the costs out of the money 
which was to be applied to the detendant’s debt.” 

To revise the decree of the Chancellor a writ of error has 
been sued to this Court. 


CampsELL, for the plaintiffs in error. It is not pretended 
that there is any fraud on the part of Aikin & Files. as trustees 
under the deed for Tartt; a Court of Equity therefore .is not 
authorized to interfere with the legal rights which it confers, 
The only equity of which the complainants could avail them- 
selves is, to pay off the incumbrance of Tartt; but they have 
no right to force the parties to a sale. contrary to the terms of 
the deed. [1 Paige’s Rep. 284.] Had it been shown that the 
trustees were guilty of a fraud, the power to sell might have 
been taken from them, or its exercise controlled by the Court. 

Chambers is improperly charged by the decree with the hire 
of slaves not in his possession, as well as with the hire of Han- 
nah, who is not embraced by the deed from Stout, for the ben- 
efit of Tartt. ‘True, by the purchase of the residuary interest 
of Stout, Chambers acquired the right to redeem that slave 
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from the deed of trust for Sledge, but upon no principle of law, 
can the value of her hire be deducted as a payment pro ¢anto 
from the sum for the payment of which the other slaves are 
held in trust. Chambers was not accountable for the hire of 
Hannah as a cesfui que trust, or assignee, for she was not 
conveyed by the deed under which he claimed. 

Chancery will not enforce a claim for rent in favor ofa mort- 
gagee who has the legal title. If he wishes to receive the rent 
he may make an entry. In the present case, if the hire of 
Hannah was required for the satisfaction of Sledges demand, 
the legal right should have been enforced. [1 Jacobs & W. 
Rep. 647.} We have no statute in this State which interferes 
with the legal remedy of the mortgagee in such cases, and the 
English law will of course apply. [2 Paige’s Rep. 586; 5 
Paige’s Rep. 38; 1 Powell on Mortgages, 298, nofe.] It will 
follow from what has been said, that Chambers is not liable to 
Sledge for any part of the hire, even if he had, and still enjoys, 
the uninterrupted possession of all the slaves. 


LeseEsnE. for the defendant. The bill charges, and the an- 
swers of Chambers and Stout admit, that the former had pos- 
session of all the slaves in question on the day previous to the 
filing of the bill; and he cannot be permitted to avoid the pay- 
ment of hire, by showing that he permitted Stout to enjoy the 
benefit of their services without an equivalent, any more than 
if he had stipulated for, and actually received, a compensation 
for their labor. [Cooper’s Jus. and notes, 400; Chapman v. 
Tanner, 1 Vern. Rep. 269; Cropping v. Cook, id. 270; Coote 
on Mortgages, 558 and cases there cited. 

It cannot be admitted that Chambers, as the purchaser from 
Stout, occupied the position of a mortgagor in possession, and 
consequently is not chargeable with hire. This is a special 
provision in favor of mortgagors; but does not extend to a 
grantor in a deed of trust, after default in the payment of the 
debt intended to be secured, where the trustee is authorized to 
to take possession of the trust estate. (Lewin on Trusts, &c. 
87.] If Stout had retained the possession, Mauldin, as the 
trustee for Sledge, might have maintained detinue against him, 
and the measure of the recovery would have been the value 
of the slaves with their hires. It is needless to add more on 
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this point—the proof of demand of Chambers is perfectly con- 
clusive. 

As to the slave Milley, Chambers’ possession commenced 
onthe 4th April, 1839, when he purchased Stout’s interest. 
In respect to Hannah, though he did not claim her under his 
contract with Tartt, yet he held her in virtue of his purchase 
from Stout, and is liable to account for her hire in the same 
manner, and to the same extent, as Stout would have been, 
had he never sold to him his right to redeem her. 

The purchase of Tartt’s interest can’t place Chambers in a 
more favorable position; it merely invests him with the rights 
of Tartt, and made him liable to Stout in the same manner 
that Tartt was; and as Tartt, had he taken possession of Hen- 
ry and Milley, would have been compelled to account for their 
hire to his grantor, the obligation to account rests upon Cham- 
bers. 

The idea that the complainant’s only equity is to redeem the 
slaves from the lien of Tartt’s deed cannot be maintained, and 
requires no refutation. 


COLLIER, C. J.—1. The adjustment of priority of lien be- 
tween incumbrancers, and the appropriation of the proceeds of 
the property in dispute, is an acknowledged subject of equity 
jurisdiction. And although there may be no controversy as 
between the parties which shall be preferred in the order of 
payment, it is competent for a subsequent incumbrancer to go 
into Chancery to coerce a sale, and after the payment of prior 
liens, to obtain whatever balance may remain. True, if soin- 
clined, he may purchase of the preferred creditors their de- 
mands, and thus acquire the right to control the securities 
which they held; yet, this is not the only course by which he 
can avail himself of his lien. If it was, he might lose all ben- 
efit of it, for the want of money or credit, though the object 
was adequate in value to the payment of al] the debts, which 
it was conveyed to secure. 

The case of the Western Insurance Company v. Eagle Fire 
Insurance Company, [1 Paige’s Rep. 284,] does not lead to a 
different conclusion. There a mortgagee of certain premises 
filed a bill against a prior mortgagee of the same premises, 
praying that the mortgaged property might be sold, subject to 
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the incumbrance of the elder mortgage ; or that the complain- 
ant might be permitted to redeem the prior mortgage; or that 
the whole interest in the mortgaged premises might be sold, 
and the amount due to the complainants paid out of the pro- 
ceeds of such sale, after satisfying the prior mortgage. To so 
much of the relief prayed as sought a decree for the sale of the 
premises a demurrer was filed, on the ground that such a de- 
cree would give to the complainant, in the capacity of subse- 
quent mortgagee, an undue control over the prior security of 
the defendant. The Chancellor said, “The usual decree in 
cases of this kind, in England, where strict foreclosures are 
still in use, is, that the complainants be permitted to redeem 
the prior incumbrances, that the junior incumbrancers redeem 
in course or be foreclosed ; and if the complainants are not en- 
titled to a decree to sell the whole estate, and pay the prior in- 
cumbrancers out of the same, they are at least entitled to re- 
deem, and then sell the whole estate for the purpose of obtain- 
ing the redemption money, as well as to satisfy their own in- 
cumbrance. And if the prior mortgagees will not consent toa 
sale, or the amount of their incumbrances is not yet due, I do 
not at present perceive any valid objection to a decree for a 
sale of the equity of the redemption, subject to their mortgages, 
leaving the purchaser to pay the same as they become due, or 
whenever the prior mortgagees think proper to enforce their 
lien upon the premises.”” These remarks, so far from show- 
ing that the complainant’s only equity, is to redeem the pro- 
perty conveyed from the lien of the deed for the benefit of 
Tartt, tend rather to prove that it is entirely competent to or- 
der a sale, subject to the prior satisfaction of the debt intended 
to be secured. No prejudice can result to Chambers from the 
exercise of such a jurisdiction, as the Court might direct that 
the property be offered for sale, and that the lowest bid receiv- 
ed should be the amount ascertained to be due upon the notes 
of Stout to Tartt. 

2. It is certainly competent under some circumstances for a 
Court of Equity to remove an old trustee and appoint another 
in his stead. [Lewin on Trusts and Trustees, 597, et post; 2 
Story’s Eq. 527.] But the bill in the present case contains no 
allegation against the trustees in the deed for the benefit of 
Tartt, nor is there any thing in the record to show that they 
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have not acted with entire propriety, or that they are unfit 
persons to execute the trust. 

In Greenleaf v. Queen et al, [1 Pet. Rep. 138,] it was held, 
that where a deed conveys property in trust, to be sold for the 
benefit of a creditor of the grantor, the trustee must conform to 
the mode of sale pointed out by the deed; that this was the 
test of value which the grantor thought proper to require ; and 
it was not competent to the trustee to establish any other, al- 
though by doing so, he might in reality promote the interest of 
those for whom he acted. We merely cite this case to show 
how strict the law is, in enjoining upon the trustee a conformi- 
ty to the requisitions of the deed. We will not undertake to 
determine, (as it will be hereafter seen to be unimportant to a 
decision of the cause,) that there is error in the decree of the 
Chancellor upon this point ; but we will remark, that it would 
be entirely regular to direct a sale to be made by the trustees 
in the deed under which Chambers claims, according to its 
terms, so far as they can be ascertained. 

3. Upon the execution ofa deed of trust, the legal estate 
vests in the trustee, for the benefit of the cestui gue trust, and 
he may defend the property at law. [2 Story’s Eq. 241; Wil- 
lis on Trustees, 123, et post ; Fletcher on Estates of Trustees, 
2,3, 5, 9,16, 23, 40, 72, 75, 80, 82, 85, 88, 91, 101.] The 
powers pertaining to a trustee over the trust property, depend 
upon the nature of the trust and the terms of the instrument by 
which it was created. [2 Story’s Eq. 241 ; Lewin on Trusts, 
&c. 234, 412.] If not inhibited by the nature of the trust, or 
the instrument under which he acts, he may reduce it into pos- 
session. [Lewin on Trusts, &c. 295, 412.] And while the 
cestui que trust is obliged to resort to equity for the assertion 
or protection of his equitable title, an action at law may be 
maintained in the name of his trustee. “So fixed and immu- 
table is this principle,’’ said to be, “that a trustee may main- 
tain an ejectment against his own cestui que trust.”? [Willis 
on Trustees, 201, and cases there cited. ] 

If a trustee may sue at law for the recovery of real proper- 
ty, upon principle, it would seem, he might sustain an action 
of detinue to obtain the possession of personal property. This 
being the case, we cannot perceive how the trustee can be per- 
mitted to go into equity against the grantor, or one claiming 
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under him, and seek a decree for the sale of personalty, when 
by reducing it into possession he has ample authority under the 
deed to sell. 

The slave Hannah was not embraced by the deed from Stout 
for the security of the debt to Tartt, nor does it appear that 
she was ever demanded of the former, or was in the posses- 
sion of Chambers; and there is an entire absence of any alle- 
gation, or proof, to show that ample relief could not be obtain- _ 
ed atlaw. Indeed it is difficult to conceive of any allegation 
that would confer jurisdiction upon Chancery, in respect to 
Hanuah, as the act of 1830, “To regulate proceedings in cer- 
tain actions of detinue,” [ Aik. Dig. 263,] affords quite as am- 
ple protection to the rights of Mauldin or his cestui que lrust, 
as a Court of Equity can. ‘The record shows that the lien of 
the complainant upon this slave was paramount to all other 
claims; in fact it does not appear that any adverse right was 
set up by any one. Under these circumstances we are of 
opinion,that the Chancellor should not have charged Chambers 
with her hire, or have entertained the cause so far as it relates 
to her. 

4. A mortgagor remaining in possession by the permission 
of the motgagee is not bound to account for rents and profits 
although the security is insufficient ; unless they are specifical- 
ly pledged. [Coote on Mort. 332, et post, and 555; 1 Powell on 
Mort. 174-7; 3 id. 946, note; Ex parte Wilson, 2 Ves. & B. 
Rep. 252.] In the Bank of Ogdensburg v. Arnold, |5 Paige’s 
Rep. 38,] it was held, if the whole amount secured by the 
mortgage has become duc, and the mortgaged premises are 
not of sufficient value to pay the debt and costs, the Court, up- 
on the filing of the bill, may, upon due notice to the defendant, 
appoint a receiver of the rents and profits of the premises, or 
otherwise secure such rents and profits for the satisfaction of 
the debt and costs. But it was said, where the mortgagee has 
neglected to take a specific pledge of the rents and profits of 
the mortgaged premises, for the security of his debt before it 
becomes due, he has no equitable right to the rents and profits in 
the meantime ; and in case of the death of the mortgagor, his 
judgment creditors are entitled to a preference in payment, out 
of such rent and profits. 

It has been said that the mortgagee is the legal owner of the 
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mortgaged premises, and may eject the mortgagor without no- 
tice ; that the latter is not entitled.to emblements, nor is he au- 
thorized to underlet, and if he does, the mortgagee may treat 
his tenant as a trespasser. [1 Powell on Mort. 155; 6, 161; 
6, 259, note; 2 id. 429, note.] And the mortgagee, by giving 
notice to the tenant in possession, may recover the rent thew in 
arrear, or which may afterwards accrue. [1 Powell on Mort. 
17-24.] This doctrine was declared by the Court of King’s 
Bench, in Moss v. Gallimore, [Doug. Rep. 266,| where the 
tenant held under a lease made previous to the execution of 
the mortgage. 

But if a mortgagee take possession, he is considered inequi- 
ty, in some measure, in the light of a trustee, and accountable 
for the profits. [Coote on Mort. 320,368,556; Reed v. Lans- 
dale, Hard. Rep. 7; Brainbridge v. Owen, 2 J. J. Marsh. Rep. 
465; Whittick v. Kane, 1 Paige’s Rep. 202; Robertson v. 
Campbell, 2 Call’s Rep. 421; Van Buren v. Olmstead, 5 Paige’s 
Rep. 9.] And where slaves are taken possession of by a 
mortgagee, he becomes liable to the mortgagor for hire. {Fen- 
wick v. Macey’s ex’rs. 1 Dana’s Rep. 286; Wilkins v. Sears, 
4 Monr. Rep. 348. ] 

We have been thus particular in stating the rules in respect 
to the rights and liabilities of mortgagor and mortgagee as they 
apply with all force not only to mortgages, but, in analagous 
cases, where the security is given by deed of trust. To apply 
them to the case before us, and it is clear that Stout was not 
chargeable with hire, so long as he was permitted to retain 
the possession ; but if he transferred the possession to a third 
person, under a contract for the sale of his reversionary inter- 
est or otherwise, that person, after demand of the slaves was 
made of him by the trustee, who was entitled to the possession, 
would be liable for hire. 

Chambers, in virtue of the assignment of Tartt, became the 
cestui gue trust of the property which was conveyed for the 
security of his assignor, and was fully substituted to his rights. 
If Tartt had taken possession of the slaves, he would have been 
accountable to Stout for hire, and to that extent would his lien 

have been extinguished. But Chambers’ ‘possession may be 
referred both to his purchase from Stout and the assignment 
by Tartt ; and as a purchaser he is not liable for hire previous 
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to the time he may-have been called on to direct a sale under 
his deed, or some equivalent.step was taken by the junior in- 
cumbrancer. Whenever this was done, the hire thereafter ac- 
cruing, would be a charge upon him, and go in satisfaction of 
the debt of which he was assignee. 

It dues not appear that Chambers had the possession of both 
the slaves embraced in the deed for Tartt’s benefit. Milley 
alone was in his possession, while Henry remained with Stout, 
There is then no pretence for charging him with the hire ex- 
cept as to Milley. The decree of the Chancellor in this partic- 
ular, can only be sustained upon the legal hypothesis, that as 
Stout’s possession was acquiesced in by Chambers, it shall be 
considered as his own. We know of no warrant for such a 
conclusion. 

5. No question was raised in the argument as to the priori- 
ty of the lien of Tartt’s deed. The decree was rendered by 
the Court of Chancery, under the impression it was sufficiently 
shown by the answers, that Sledge was informed of its execu- 
tion when he received his security from Stout. It is stated in 
the answer of Aikin, a trustee in Tartt’s deed, that within thir- 
ty days after it was executed, he handed it to the Clerk of the 
proper County Court, duly proved, with directions to register 
it; but upon inquiry at the office, he learned that it had not 
been recorded, and upon search it could not be found in file. 
In addition to which, he, as well as several other of the defen- 
dants, state facts from which an express notice is inferable. 
Whether these answers are thus far responsive to the bill, or 
are evidence, or whether it would not be safer to sustain the 
answers by proof, we deem it unnecessary to consider at this 
time. 

For the several errors particularly noticed in this opinion, 
the decree of the Court of Chancery is revered and the cause 
remanded, that it may be disposed of according to the princi- 
ples we have laid down. 
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1, No judgment can be rendered in an action brought to recover a penalty by a 
common informer, after the repeal of the statute giving the penalty, unless some 
special provision for that purpose be made by statute. 

2. The commencement of a suit for the penalty does not give a vested right to it, 
but will entitle the party so suing to a preference over one suing subsequently. 


Error to the County Court of Mobile. 


This was a gui tam action by the defendant against the 
plaintiff in error, for selling rope and bagging without. inspec- 
tion. 

The Court charged the jury, that if they found the defen- 
dant guilty under the third section of the act,on which the action 
is founded, their verdict should be for the plaintiff. That the 
repeal of this act by the last Legislature could not affect the 
plaintiff’s right—to which the defendant excepted. 

Various other points were made in the cause, which are not 
noticed in the opinion of the Court. 


Campse tt, for plaintiff in error, argued that the repeal of 
the statute was a discharge of the action. [2 N. H. Rep, 105; 
1 Gall. 192; 3 Peters, 57; 18 Maine, 109; 1 Breese, 115; 6 
Wend. 526; 2 Bailey, 584; 1 N. H. 61; 6 Cranch, 329; 5 id. 
281; 2 Dana, 330.] 


LesgsneE and Srewanrr, contra, insisted that the right to the 
penalty vested in the informer, on the commencement of the 
action. [5 Bro. Parl. Cases, 75; 2 Har. Dig. 509; 2 Peters 
Rep. 657; 16 Mass. 330; 2 Conn. 321.] 

That the King canvot release the portion given to the in- 
former after action brought. [2 Coke, 65, b.; Cro. Eliz. 138; 
1 Bac. Ab 61.] 

That the true distinction was between the repeal of an act 
affecting the remedy, and the repeal of one giving aright. In 
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the former case no right is taken away, but may be enforced 
in some mode. 

They insisted that the question here, was, not what the Le- 
gislature might do, but what it had done, and that was, wheth- 
er, by construction, itcan be presumed that the Legislature 
meant to divest a right. That a retrospective effect is never 
given to a law by construction. [2 Shower, 16; 15 Maine, 
134; 7 Johns. 477; 4Ser. & R. 401; Breese Rep. Sup. 29; 3 
Moore & Payne, 143.] 


ORMOND, J.—The principal question in this cause is, 
whether any judgment can be rendered in an action founded 
on a penal statute after its repeal? 

The counsel for the defendant in error, maintain, that by the 
commencement of this suit, for the penalty prescribed by sta- 
tute, for selling rope and bagging without inspection, the de- 
fendant acquired a vested right in the penalty, which the sub- 
sequent repeal of the statute by the Legislature,cannot deprive 
him of. 

As it is very certain that vested rights, properly so called, 
are beyond the control of the Legislature, it becomes necessa- 
ry to inquire on what foundation this assumption rests. It 
will not be contended that the right which vests in a common 
informer to a penalty, for which he has commenced a suit, 
stands upon the same footing with his right to property acquir- 
ed by purchase, or by his labor. Laws may aid in protecting 
him in the enjoyment of his property, or assist him in reclaim- 
ing it from a wrong doer, but his right to property thus ac- 
quired exists independent of written law, and is beyond the 
control of the Legislature. 

The foundation of the claim to a penalty prescribed by law, 
is derived entirely from the statute authorizing a judgment to 
be rendered in favor of any one who will sue for it. This 
claim is imperfect until a judgment is rendered for it, when the 
right to the money becomes perfect, or, in other words, it be- 
comes an absolute vested right. Blackstone, in the third vol- 
ume of his Commentaries, [160,] places this right on the im- 
plied contract supposed to be entered into by each member of 
the society, to be bound by its fundamental laws. Without, 
however, entering into any subtle speculation as to the source 
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of the power exercised by the Legislature in the passage of 
such laws, it is very clear that a judgment obtained according 
to the forms and under the sanction of prescribed law, must, 

while the society exists, be the very highest evidence that the 

debt or duty to enforce which the judgment was rendered, is 

the property of him in whose favor it was rendered. It is there- 

fore one of his vested or absolute rights which the Legislature 

cannot coutrol. It follows, necessarily, that as the right to the 

penalty is inchoate until judgment, if, from any cause, no judg- 
ment can he rendered for the penalty, the absolute or vested 

right to it can never exist. 

It cannot admit of doubt that the Legislature may, at its 
pleasure, repeal any penal law, and it is equally well settled, 
that after such repeal no judgment can be rendered, either of 
corporal punishment or pecuniary fine. In the language of 
Judge Marshall, in Yeaton v. The United States, [5th Cranch, 
281,] “it has long been settled on general principles, that after 
the expiration or repeal of a law, no penalty can be enforced 
nor puuishment inflicted, for violations of the law, committed 
while it was in force, unless some specific provision for that 
purpose be made by statute.” To the same effect is the 
Schooner Rachel v. The United States, 6 Cranch, 329; United 
States v. Preston, 3 Peters, 57; The Commonwealth v. Welch, 
2 Dana, 330; The People v. Livingston, 6 Wendell, 526; 
Lewis v. Foster, | N. Hamp. 61. 

In opposition to the view here taken, we have been referred 
to the case of Couch v. Jeffries, [4 Burrows, 2460.] That was 
an action gui ¢am, brought to recover the penalty for not pay- 
ing the stamp duties upon an indenture of apprenticeship. 
The plaintiff obtained a verdict, after which an act of Parlia- 
ment was passed declaring that in all cases where a forfeiture 
had accrued, if the duty was paid by a certain time, and the 
indentures produced to be stamped, the offender should be dis- 
charged for the penalty. ‘The defendant having paid the duty 
within the time, moved for a rule against the plaintiff to res- 
train him from entering up judgment. The Court held that it 
was not the intention of Parliament that the act should apply 
to suits then in existence, but merely to bar future actions, and 
Lord Mansfield observed,thatthe argument urged in favor of the 
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defendant would equally prove, “that if the judgment had 
been signed and execution taken out, and the money afterwards 
paid into the stamp office, the levied money ought to be re- 
funded.”’ 

In this case it is to be observed that the law creating the pe- 
nalty was not repealed, but a subsequent act was passed re- 
lieving those from the penalty who paid the duty into the 
stamp office by a certain time. It was therefore a mere ques- 
tion of construction, as to the meaning of the last law, and the 
Court very equitably at least, held that it was only intended to 
bar future actions, after the duty was paid. In a word, the 
only question presented to the Court was, whether the last 
law should be retrospective in its character, or operate in fu- 
ture. It is not perceived how this decision can aid us in the 
investigation of this part of the case. So far as it may be sup- 
posed to bear on the construction of the repealing statute, it 
will be hereafter adverted to. 

We have also been referred to the case of Grossel v. Ogilvie, 
[5 Brown Parl. Cases, 75.] In that case, an information had 
been filed in the Court of Exchequer, in Scotland, by Grossel 
v. Ogilvie, upon a penal statute for relanding tobacco, after ob- 
taining a certificate for exporting it without being impelled 
thereto by stress of weather, which was the offence for which 
the penalty was given. To the information the defendant 
pleaded a subsequent act of Parliament of indemnity, to which 
the prosecutor demurred. The Court in Scotland gave judg- 
ment on the demurrer for the defendant. On appeal to the 
House of Lords this judgment was reversed and judgment ren- 
dered for the King and the informer, upon the ground that the 
act of indemnity, pleaded in bar of the information, did not em- 
brace the case made by the information. We cannot discover 
that this case has any application to the one at bar—all that is 
decided is, that the act of indemnity of 18 George 2d, did not 
release or discharge the penalties imposed by the 8th Ann, ¢. 
13, for relanding tobacco, upon which a certificate had been 
obtained for exportation. It was not a question of law as to 
the effect of a repeal of the statute, but whether in point of 
fact there was such a repeal as was alledged. 

It does not militate against the view here taken, that by the 
commencement of a suit an informer obtains a right to the pe- 
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nalty against, or rather in preference to, one suing subsequent- 
ly for the same penalty, although the latter may first obtain 
judgment. It would open a door to fraud and collusion were 
it not so, as it would be in the power of the defendant, by omit- 
ting to make defence to the last suit, to give the penalty to one 
who might be in collusion with him, and thus, in effect, make 
the law operate as a penalty upon the party first suing. 
When, therefore, the law gives the right to sue for a penalty, 
it must, in the nature and reason of the thing, be to him who 
first asserts his right to it. 

It is also true, as urged, that the King cannot, by a release, 
discharge the offender from that portion of the penalty which 
goes to the informer, and this not because he has an absolute 
vested interest in the penalty, before judgment, but because his 
right, though inchoate and contingent, is given by law, and 
therefore not within the control of the King. Any control or 
interference with it by the Executive Magistrate, would be 
the exercise of the odious power of dispensing with the law— 
the portion going to the State he may release. 

It is further uged that the repeal of a penal statute prevents 
the rendition of judgment only in cases where the entire penal, 
ty goes to the State. We think this position untenable, both 
on principle and authority. The cases cited from 5th and 6th 
Cranch, were both cases in which a moiety of the penalty 
went to the revenue officers of the United States, maxing the 
seizure under the 90th section of the act to “ Regulate the col- 
lection of duties on imposts and tonnage.’ [1 Story’s Laws 
U.S. 655.] The case of the United States v. Preston, [3 Pe- 
ters, 57,] is still stronger. An act of Congress empowered the 
State of Louisiana to pass laws for disposing of such persons 


- of color as should be imported or brought into that State con- 


trary to law. Pursuant thereto the State passed a law direct- 
ing the sale of all such negroes, and appropriated the proceeds, 
A seizure was made and the negroes sold for a violation of this 
act of Congress, after which, and pending an appeal, to the Su- 
preme Court, the act of Congress was repealed, and the Court held 
that the right of the State was extinct. The same principle 
was decided in Lewis v. Foster, 1 N. H. 61; in the Common- 
wealth v. Welch, 2 Dana, 331; and in the People v. Livings- 
ton, 6 Wendell, 529; and, as we are informed, in the case ci- 
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ted from 2d Bailey, 584. In all these cases the rigiit of indi- 
viduals came in question. 

Nor is it easy to perceive how, on principle, any other de- 
cision could be made. It has been shown that this class of 
rights is inchoate, derived from, and dependent on, the statute 
which gave them birth. It is, in effect, a transfer by the State 
to one of its members, of a penalty forfeited to the body politic 
and it is difficult to perceive upon what principle the transferee 
could enfore it when the transferror could not. 

It has been strenuously urged that the true construction of 
the re « aling statute is, that it is not to operate on suits actual- 
ly brought, as that would be to give the repealing statute a re- 
trospective effect. The general principle in regard to statutes 
certainly is, that they are not, by construction, to have a retro- 
spective effect, as has been repeatedly held by this Court, and 
at the present term. But there is no room for construction 
here. The repealing statute (acts of 1 30,’31,) absolutely, and 
without reservation, puts an end to the act thus repealed, and 
as to all penalties and forfeitures created by it, and not ascer- 
tained by judgment, it is as if it never had existed. The effect 
of a reservation, or saving, in the repeal of a penal statute, as 
to suits commenced under it, is to continue the statute in force 
quoad such suits. 

To hold then that this unqualified repeal of the act, was no 
repeal as to this case, would be a palpable act of legislation 
under the mask of construction. The principle that no penalty 
can be enforced after the repeal of the statute creating it with- 
out express provision to that effect in the repealing statute is 
recognized in all the cases we have cited. 

In the case cited from 4th Burrows, 2460, and already com- 
mented on, the penal statute was not repealed, and the ques- 
tion whether the subsequent statute relieving against the for- 
feiture, applied to suits there brought, for the penalty was one 
of pure construction, with the correctness of which we have 
no concern in this case. Itis to be observed too, that there 
the informer had obtained a verdict, and nothing remained to 
be done but the mere formal act of signing judgment, and, as 
Lord Mansfield observed, the objection would apply with 
equal force if judgment had been formally entered. It was 
doubtless in reference to these facts, that eminent Judge spoke 
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of the right of an informer as a “vested right ’’—language 
which could not be appropriately applied to the mere com- 
mencement of a suit for the penalty. 

Whether the obligations of good faith would not require the 
State to refund money actually expended in the prosecution of 
a suit authorized by it, and to reimburse its citizens for costs 
incurred by the repeal of the law, is a question which must be 
addressed to another forum. 

The judgment here pronounced is at variance with the opin- 
ion of this Court in the case of Taylor v. Rushing, [2 Stewart, 
160,] and in accordance with the previous opinion pronounced 
in The State v. The Tombeckbe Bank, [1 Stewart, 347.] In 
the first mentioned case, it does not appear, from the report of 
the case, that the point arose in judgment, and the cases cited 
from Cranch are, by the Court in that case, attempted to be an- 
swered, by supposing that the United States alone was inter- 
ested in the penalty. In this the Court were clearly mistaken. 
The case in 2d Stewart must be overruled. 

Let the judgment be reversed. 


MARDIS’ Apr’s. v. SHACKLEFORD. 


1. A declaration against an Attorney at Law, commencing in assumpsit, and al- 
ledging that he undertook to collect sundry notes and accounts, and concluding 
that * contriving to deceive and defraud,” he negligently failed to perform his 
undertaking, is not demurrable as being both in assumpsit and case—in the 
conclusion unnecessary terms are employed, but they dv not vitiate the declara- 
tion, or change the character of the action. 

2. If an attorney acknowledge in writing that he bas notes belonging to J.S., to 
be applied to the payment of the debts of a firm, of which J. S. was a member, 
he is liable to J. S. in an action for money had and received. for such part of 
the notes as may have been collected, and not appropriated to the payment of 
the creditors of the firm. 

3. Where an Attorney, by u formal receipt, or mere memoranda, acknowledges 
that notes and accounts past due are placed in his hands, the presumption is 
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that he received them for collection ; and the legal effect of such a writing is an 
undertaking that he will tise due diligence for that purpose. 

. J. S. deciared against the defendants for the negligence of their intestate in fail. 
ing, as an Aitorney at Law, to collect ‘sundry notes and accounts,” and offered 
in evidence a paper subscribed by the intestate, which is in these words— 
** Notes sent Philpot for Smith’s horse, (here the notes are described, by stating 
the names of the .nakers and their amounts.) ‘* Left with me F. & H’s. note 
for $70, due on the Ist January, 1829, to bring suiton.” Held, that this paper 
unexplained by other proof, was irrelevant and inadmissible; but under the 
count for money had and received, the acknowledgement that F. & H’s. note 
was left with the intestate was admissible as a link in the chain of testimony 
necessary to show its amount, or the plaintiff’s title to the money collected 
thereon. 

5. Where evidence is adduced which is pertinent, but insufficient, the party against 
whom it is offered, should ask the Court to instruct the jury as to the application 
and legal effect of the testimony, instead ot objecting to its admission. 

6. Where an objection is made to the admission of a writing, part only of which is 
inadmissible, the Court is not bound to distinguish between the different parts, 
but may overrule the objection in toto. 

7. If the subscribing witness to a bond be dead, proof of the handwriting of the 
obligor is admissible to establish its execution. 

8. An Attorney at Law, in whose hands notes, &c. are placed for collection, will 
be individually liable for neglect, or for money had and received, though he give 
notice that he had afterwards associated with him a partner in the practice of 
his profession, who collected the money; unless the client recognized the part. 
nership in the transacticn of his business. 

9. The statute does not require that a claim against the estate of a deceased per- 
son shall be presented to all the personal representatives, where there are more 
than one; nor does it impose upon the creditor the necessity of presenting the 
evidence by which the demand is sustained. 

10. An Attorney at Law is only liable for gross negligence, which is a question of 
fact ; and the proof of it must always vary, according to the case stated in the 
declaration. 

11. The receipts of an Attorney for notes, &c. for collection, do nct in themselves 
prove that he is guilty of negligence ; but if the receipt is of an oid date, and the 
Attorney was informed of the debtor’s residence, or upon due inquiry might 
have been, and did not discharge himself from his engagement to collect the 
debts, in the absence of countervailing proof, negligence may be inferred. 

12. The measure of damages to which an Attorney is liable for failing to perform 
his undertaking with his client, is the loss which has resulted from his negli- 
gence. 

13, Where an Attorney gave his receipt for receipts which third persons had given 
fer notes, &c., the inference will be that he undertook to supervise the collection 
of the notes, &c., to make settlements with the persons who held them ; and if he 
neglected to perform that duty so that injury resulted, he will be chargeable. 

14. An Attorney who collects money in his professional character, is not liable to 
an action until after demand ; but where he has agreed, in advance, to pay over 
money when collected to the creditors of his client, and fails to do so, such under- 
taking dispenses with a formal demand. 
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15, The statute of limitations in favor of an Attorney who is charged with negli 
gence in the performance of a professional engagement, begins to run from the 
time he became liable to an action, although the damage may not be developed, 
or become definite, until sometime afterwards. And an Attorney who under. 

takes to collect notes &c. by suit, must sue to the first Court, to which, with rea- 

sonable diligence, suit could be brought; if he fuils, he is suable immediately. 







Warr of Error to the Circuit Court of Talladega. 






This was an action of assumpsit by the defendant in error 
against the plaintiffs. The declaration contains six counts, 
to each of which there was a demurrer, which was sustained 
as to the fourth and overruled as to the others. The sufficiency 
of the third count alone is now drawn in question. That count 
alledges, that in consideration of the employment of the iates- 
tate as attorney and counsel to collect sundry notes and ac- 
counts, which are described, the intestate undertook, &c. to 
proceed without delay in the collection of the same. Never- 
theless, the intestate, not regarding his promise, &c., but con- 
triving to deceive and defraud the plaintiff, did not, nor would 
proceed, &c., but wholly failed, &c. And the intestate, by such 
neglect, has been hindered and delayed, &c. By reason where- 
of the intestate became liable, &c.: and being so liable, &c. 
then and there undertook, &c. 

On the trial, the defendants excepted to the ruling of the 
Court ; the several points of exception are here shown in the 
order in which they are presented in the bill of exceptions. 

1. The Court permitted to be read to the jury, notwithstand- 
ing the defendants’ objection, a memoranda in the intestate’s 
hand-writing and subscribed by him, in which fourteen notes 
are described as being in his hands, to be applied to the dis- 

- charge of the debts of Burke, Shackleford & Co.; but which 
notes are admitted to be the individual property of the plaintiff. 

2. The plaintiff was permitted to read to the jury a writing 
as follows: “ Memoranda of notes belonging to Jack Shackle- 
ford,’’ describing them by the names of their payors, amounts, 
and when due; and subscribed by the intestate as an Attorney 
at Law. 

3. The plaintiff was allowed to give in evidence the follow 
paper, viz: 

“ Notes sent to Philpot for Smith’s horse— 
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Jones Bailey and Sam’! Acton, - 
Wm. Acton and John Acton, Sen’r. - 24 93 


_———— 


$99 93 
Left with me F. & Hardin’s note for $70,due on the Ist Jan- 


uary, 1829, to bring suit on. 
S. W. Marpnis.” 


4. The plaintiff was allowed to read as evidence a bond 
made in his name, by the intestate as an attorney in fact, upon 
proof of the intestate’s hand-writing, without proving the 
hand-writing of the subscribing witness, who was dead. 

5. The plaintiff was permitted to adduce to the jury a letter 
of the intestate, written after he had received the notes, &c. of 
the plaintiff, (stating that his partner, Mr. Moody, would take 
charge of them, &c.) for the purpose of showing a partnership ; 
and thus making admissible receipts for money made by 
Moody, in the name of Mardis & Moody, for the use of the 
plaintiff. 

6. The plaintiff was permitted to read the deposition of a 
witness, for the purpose of proving the presentation of his claim 
to one of the adininistrators of the intestate, within eighteen 
months from the grant of administration, although the witness 
could not state positively, but only from belief founded on cir- 
cumstances, that the paper accompanying his deposition was 
the same that was shown to the administrator; and although 
the claim presented was not sustained at the time of its pre- 
sentation, by the proof in its favor. The Court also refused to 
exclude that part of the deposition of the same witness in 
which he related the declaration of the administrator, that he 
would make good so much of the claim as he could not show 
was discharged. 

Evidence was adduced by the plaintiff to show to what ex- 
tent the claims received by the intestate were collectable. It 
was also in proof that Burke, Shackleford & Co. had been deal- 
ing in merchandize, and were largely indebted at the time the 
intestate received the notes, &c. due their house; and, further, 
that intestate was invested with very general powers by the 
plaintiff in their collection, and was even authorized to ex- 
change them for the debts owing by B. S. & Co. 
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The defendants by the counsel moved their Court to instruet 
the jury— 

1. To entitle the plaintiff to recover on account of the notes 
described in the memoranda referred to, in the second excep- 
tion to the evidence, it should be shown by extrinsic proof 
that the notes went into the possession of the intestate, or that 
he collected the money on some or all of them, or that he was 
guilty of gross negligence in failing to collect them: that the 
bare production of the memoranda and proof of the solveney 
of the debtors, was not sufficient per se to authorize a verdict 
in favor of the plaintiff for the notes. Which charge was re- 
fused by the Court, who, instead thereof, instructed the jury, 
that when an Attorney at Law gives his receipt for the collec- 
tion of notes, it becomes his duty to sue upon them, and that 
he is responsible, unless he shows he has brought suit upen 
them, and used the proper means for their collection ; and that 
the production of the receipts signed by intestate, was evidence 
entirely satisfactory that the notes were received by him. 

2. That the production of the receipts of intestate, with proof 
that the persons named therein were solvent, in the absenee 
of all other proof in regard to liability thereupon, is not suffi- 
cient to entitle the plaintiff to recover upon the receipts. 
Which charge the Court declined to give. 

3. The defendants are not liable in this action for monies 
collected by their intestate, unless a demand was made, either 
of them or one of them, or of intestate. In answer te whieh 
the Court thus charged the jury—that a demand was not a for- 
inal thing, but if the jury believed, from the evidence, that the 
plaintiff had instructed the intestate to pay the money to oth- 
er individuals, such instruction would amount to a demand. 

4. That if no proof has been adduced with respect te the re- 
ceipts or memoranda subscribed by the intestate, other than 
their execution, and the solvency of the makers of the notes 
described, then the statute of limitations begins to run from 
the dates of the receipts. Which charge the Court refused to 
give, and in lieu thereof instructed the jury, that the intestate 
was liable to an action after he had had a reasonable time to 
collect the notes, and from that time the statute began to run. 

5. In one of the receipts given by the intestate to the plain- 
tiff, he acknowledged that he received tie receipts of third 
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persons, for demands placed in their hands for collection by 
the plaintiff. In relation to these the Court was asked to 
charge the jury, that the receipts of other persons given by 
them to the plaintitf for notes, &c. for collection, in the absence 
of all other proof than that the persons giving such receipts 
were solvent, are not sufficient to charge the defendants witha 
liability on account of the receipts. In answer to which the 
Court charged the jury, that if the intestate received and re- 
ceipted for receipts, he thereby engaged to demand settlements 
of the parties who gave them, or to sue if necessary; and if he 
failed to do this and the persons giving such receipts were good, 
he was guilty of gross negligence for which the defendants are 
liable. 

6. That negligence is not to be presumed, but must be shown 
affirmatively by the plaintiff, and in the absence of proof to 
the contrary, the jury should rather presume intestate had done 
his duty in collecting the notes that were collectable, and pay- 
ing over the amount according to instructions. Which charge 
the Court refused to give, but charged the jury, that as an ab. 
Stract proposition, negligence was not to be presumed, yet ifan 
Attorney receive notes, &c., on solvent individuals, and fail to 
sue, aid use the proper means for their collection, he is guilty 
of gross negligence, for which he is liable, and his personal re- 
presentatives after him; and it was incumbent on the defen- 
dants to show that suits were instituted on the notes, &c. and 
the proper means employed for their collection. 

The jury found a verdict for the plaintiff below, for two 
hundred and seventy-five dollars and sixty-two cents, on which 
judgment has been rendered. 


CuitTon, for the plaintiffs in error. The plaintiff in his dec- 
laration charges the defendants’ intestate with negligence, and 
he must prove it. In the absence of such proof, it will be pre- 
sumed, that the intestate performed his duty according to law. 
{Phil. Ev. 156.] It is a rule of universal application, extend- 
ing to all the relations in society, that every one shall be pre- 
sumed to have discharged his legal and moral obligations until 
the contrary is shown. [Bank U.S. v. Dandridge, 12 Wheat.’ 
Rep. 60, 70; Calvin v. Carter, 4 Ohio Rep. 354; Fridge v. The 
State, 3 Gill. & Johns. Rep. 103; Whittlesey v. Starr, $ Conn. 
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Rep. 134; Truwhit v. Dupree, 2 Car. & P. Rep. 557.] The 
intestate had paid out as the proof shows, near twelve thou- 
sand dollars, and the charitable inference is, that that was all 
he had, or could collect. “ Odiosa et inhonesta non sunt 
praesumenda.” “ Injuria non praesumitur.” [Hartwell v. 
Root, 19 Johns Rep. 345; see also, 3 East Rep. 192; 10 id. 
216; Shilcock v. Passman, 32 Eng. C. L. Rep. 512; 2 Phil. 
Ev. C. & H’s notes, 298, 47S.] 

He also insisted upon all the points raised upon the record, 
as having been improperly ruled. 


Rice, for the defendant inerror. That negligence is not to 
be presumed, is a principle which is not denied, but it is insist- 
ed that the evidence shows a want of due diligence. Notes, 
&c., are placed in the intestate’s hands more than a half dozen 
years before his death, on solvent persons, and if he did not 
collect them, the inference is conclusive that he was guilty of 
neglect. 

The law is careful to guard the client against the superior 
professional skill of his Attorney. [Paley on Agency, 5, 403, 
406.] An Attorney can’t delegate his authority, so as to divest 
himself of responsibility to his client. 

The counsel answered at length the points presented for the 
plaintiff in error. 


COLLIER, C. J.—It is supposed by the counsel of the plain- 
tiffs in error that the demurrer should have been sustained to 
the third count of the declaration; because, as he insists, it is 
both in assumpsit and case. ‘This argument cannot be main- 
tained. The count alledges, that the intestate, as an Attorney 
at Law, undertook to collect sundry notes and accounts, and 
concludes that he negligently failed to perform his undertaking, 
&c. True, in failing to perform his promise, he is charged 
with “contriving to deceive and defraud ;’’ but these words 
are mere expletives, and add neither force or heauty to the 
sentence in which they are found. Mr. Chitty furnishes the 
form of a declaration in a case similar to the present, which 
states a breach as follows: “ Yet the said C. D. well knowing 
the premises, but not regarding his duty as such Attorney, nor 
his said promise, &c., but contriving, and craftily and subtly 
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intending, wrongfully and unjustly, to delay and injure the said 
A. B. and to deprive him of the means and opportunity of re- 
covering the said sum of money, did not, nor would, &c. but 
on the contrary thereof, he, the said C. D. so carelessly, negli- 
gently and improperly behaved and conducted himself, in, &e, 
that by and through the carelessness, negtigence, delay and 
improper conduct of the said C. D.” &c. |3 Chitty’s Plead, 
166.] The terms employed in the form from which we quote 
are no less potent in alledging impropriety of intention and 
conduct on the part of the Attorney, than are the words used 
in the declaration in the case before us. And although in both, 
terms wholly unnecessary are inserted, they cannot change 
the character of the action, or affect the sufficiency of the 
pleading. 

The most important questions in the cause arise out of the 
bill of exceptions and relate—1. To the admission of the evi- 
dence adduced by the plaintitf below. 2. To the charges giv- 
en, or refused to be given to the jury. 

1. We will consider the objections to the testimony in the 
order in which they are stated in the bill of exceptions. It 
may be premised, that at least some one or more of the counts 
in the declaration are adapted to the admission of the evidence 
objected to, if in itself it was admissible. 

First—In respect to the first objection, it is not well taken. 
The memoranda of the intestate, as it is called, is nothing 
more than a receipt for promissory notes placed in his hands 
by the plaintiff, which he was to apply to the payment of the 
debts owing by a late mercantile partnership, of which the 
plaintiff was a member. If the intestate collected any of these 
notes, which he failed to appropriate according to the terms of 
his receipt, the plaintiff might recover the amount in an action 
for money had and received; the more especially as it does 
not appear, that the intestate came under a specific engage- 
ment to the creditors of the partnership. 

Second—In the Exr’s of Smedes v. Elmendorf, [3 Johns. 
Rep. 185,] it was held, that when evidence of a debt past due 
is left with an Attorney, who gives a general receipt for it, it 
will be presumed that he received it for collection; and in an 
action against him for negligence, by which the debt was lost, 
it is incumbent on him to show that he received it specially 
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and for some other purpose. The second memoranda of notes 
belonging to the plaintiff, is not a formal receipt, yet prima 
facie, it was intended as an acknowledgement that the notes 
particularly described in it, were placed in the intestate’s hands 
asan Attorney at Law; and the legal effect of the paper is an 
undertaking by the intestate, that he will use due diligence to 
collect them of the debtors. In this view it was properly al- 
lowed to be read to the jurv. 

Third—The question raised by this exception is, whether 
the testimony admitted should have been rejected for irrele- 
vancy. As all intendments are favorable to the decision of 
the primary Court, it is incumbent on the party objecting to the 
admission of evidence, to show affirmatively the existence of 
error. [Thomas v. Tanner, 6 Monr. Rep. 52; Snowden v. 
Warder, 3 Rawle’s Rep. 101.] Hence it is said, if the Court 
can suppose any possible state of facts to which the testimony 
admitted might have been relevant, it shall be presumed that 
such state of facts existed; care should therefore be taken, in 
framing the bill of exceptions, to exclude such presumption. 
[3 Phil. Ev. C. & H’s notes, 793; Hodges v. Crutcher, 1 J. J. 
Marsh. Rep. 504.] In the case before us the bill excludes any 
presumption on this point favorable to the admission of the 
evidence, by an express statement, that it recites all the proof 
adduced by the plaintiff. 

The Court always protect the jury from the admission of ir- 
relevant testimony, by excluding it on objection, in the same 
manner as it rejects other incompetent proof. Hart v. New- 
land, [3 Hawk’s Rep, 122; Winlock v. Hardy, 4 Litt. Rep. 
272.] Ifevidence be irrelevant at the time it is offered, it 1s 
not error to reject it, because other evidence may afterwards be 
given, in connection with which it would become competent. 
If it would be relevant in conjunction with other facts, it should 
be proposed in connection with those facts, and an offer to fol- 
low the evidence proposed, with proof of those facts at a pro- 
per time, [Weidler v. The Farmers’ Bank of Lancaster, 11 
Sergt. & R. Rep. 134; see also Clendenning & Bulkeley v. 
Ross, 3 Stew. & P. Rep. 267; Gee’s Adm’r v. Williamson, 1 
Porter’s Rep. 320; Wiswall v. Ross & Earle, 4 Porter’s Rep. 
330; Innerarity v. Byrne, 8 Porter’s Rep. 176; Jenkins v. 
Noel, 3 Stew. Rep. 60; 2 Phil. Ev. C. & H’s notes, 428.] 
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The paper to which this exception refers, does not appear in 
itself, or by any auxiliary proof proposed, to relate to the pro- 
fessional undertaking by the intestate with plaintiff, in the per- 
formauce of which negligence is charged; nor can it be infer- 
red from the evidence recited in the record, that it had any 
connection with that transaction. What is said in the paper 
in respect to the “ notes sent to Philpot for Smith’s horse,” un- 
less explained, is wholly unintelligible; and the acknowledge- 
ment of the receipt of a note by the intestate “to bring suit 
on,” does not appear to have been made in favor of the plain- 
tiff, and cannot, in the absence of all proof, be so intended. 
The possession of the paper might warrant the inference that 
the plaintiff was entitled to receive the proceeds of the note 
when collected ; but without additional proof it will not show 
that he was the person with whom the contract to collect was 
made. Consequently the evidence was inadmissible under the 
counts which charge a contract between the plaintiff and in- 
testate, by which the latter undertook to perform services for 
him, as an Attorney at Law. 

So much of the writing as relates to the notes of the Actons 
and Bailey is irrelevant testimony under either count of the 
declaration ; because, thus far, it does not tend to prove any 
fact put in issue. But so far as it respects the acknowledge- 
ment that “F. & Hardin’s note ”’ was left with the intestate to 
sue on, the paper might have been admissible under the count 
for money had and received, as a link in the chain of evidence, 
necessary to show the amount of the note described in it, or 
the plaintiff’s title to the money collected by the intestate up- 
on it. True, it was insufficient in itself to entitle the plaintiff 
to recover, yet this is no objection to it; for evidence that is 
pertinent, it is said, cannot be rejected because it may be ne- 
cessary to adduce other proof in connection. [2 Phil. Ev. C. 
& H’s notes, 429.) The plaintiff might have shown the 
amount of the note by the receipt, and then have proved an 
admission that it was collected by the intestate, and a direct 
promise by him to pay the plaintiff. The fact that such addi- 
tional evidence was not offered, will not make a decision erro- 
neous, which was legal when made. The regular course, un- 
der such circumstances, is to call the attention of the Court to 
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the defect of proof, by asking an instruction to the jury upon 
the application of the testimony and its legal effect. 

Had the objection been made to so much of the writing as 
was inadmissible, it should have been sustained, but upon a 
general objection, the Court was not bound to distinguish be- 
tween the legal and illegal evidence; but might admit all. 
(Litchfield v. Falconer, 2 Ala. Rep. N. S. 280.] 

Fourth.—There are many adjudicated cases which main- 
tain, that where the subscribing witness to a bond is dead, proof 
of his hand-writing is evidence of its execution; but it is quite 
as regular, according to the course of decision at this day, to 
admit the bond upon proof of the hand-writing of the obligor. 
Such evidence has been repeatedly recognized to be admissible 
and prima facie sufficient. 

Fifth.—The letter of the intestate, informing the plaintiff 
that he had associated with him Mr. Moody, as a partner in the 
practice of law. and that the latter would attend to the collection 
of notes &c. of the plaintiff, which had been placed in his hands, 
was clearly admissible. And the receipts of Moody to the 
debtors for money paid to him, were evidence to charge the 
intestate : because the letter showed that he had the intestate’s 
authority to receive it. The plaintiff was under no obligation 
to look to Moody for the money collected by him. unless he 
substituted him as his attorney, or after the formation of the 
partnership, recognized Mardis and Moody as such; in which 
latter case, it might be necessary to proceed against Moody as 
surviving partner, for money received by him, if it had not been 
paid over to Mardis. 

Sizth.—The statute only requires that the claims against the 
estates of deceased persons, shall be presented to the executor 
or administrator within eighteen months, &c. Under this en- 
actment, it has never been considered necessary to present the 
evidence by which the demand is sustained ; but the mere ex- 
hibition of the account which the creditor claims to be due him 
from the estate, is quite sufficient. 

The evidence of the identity of the account presented to one 
of the administrators, and that adduced at the trial, must be 
considered as admissible. The circumstances which induced 
the belief of their identity, are stated by the witness in the de- 
Position objected to ; and they are such as authorized the pa- 
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per to be submitted tothe jury. Positive evidence to the point 
is not indispensable. 

It is not insisted that the account should have been presented 
to both the administrators; nor, indeed, could such an argu. 
ment be successfully urged. In Acre v. Ross administrator, 
[3 Stew’t. Rep. 288,] it was determined, that the presentment 
of a claim to one of two representatives of an estate, was a no- 
tice to both. The declaration of the administrator to whom 
the account was presented, that he would make good so much 
of the claim as had not been paid, proved nothing in an action 
against the administrators, as such ; and as it could not preju- 
dice, its admission was not a fatal error. 

2. Several of the counts of the declaration charge the intes- 
tate with negligence as an Attorney, in failing to take the pro- 
per steps to collect notes. &c., placed in his hands, and a con- 
sequent loss to the plaintiff. An Attorney at Law is only lia- 
ble to his client for gross negligence in the performance of his 
professional duties; and that is a question of fact to be deter- 
mined by the jury. [Evans v. Watrous, 2 Porter’s Rep. 205; 
1 Saund. Plead. and Ev. 194; 2 Starkie’s Ev. 134.] 

The first inquiry to be made on this branch of the case is, 
what is sufficient evidence of negligence? The proof of neg- 
ligence, it is said, must always vary, according to the state- 
ment of the facts of the plaintiff’s case in his declaration; {1 
Saund. Plead. & Ev. 195; 2 Starkie’s Ev. 134,] but it isa faet 
which must be proved by him in order to make out the defen- 
dant’s liability. [2 Starkie’s Ev. 133; 1 Saund. Plead. and 
Ev. 194.] In the case before us, the Judge, in effect, instruet- 
ed the jury, that the production of the receipts made by the in- 
testate, was sufficient to warrant them in findinga verdict against 
defendant ; unless it was shown, that in obedience to intestate’s 
undertaking, he had brought suit upon the claims in his hands, 
and used the proper legal means for their collection. And up- 
on the prayer of the defendants, the Court refused to charge the 
jury, “that the production of receipts of intestate with proof 
that the persons named therein were solvent, in the absence 
of all other proof in regard to liability upon those receipts, is 
not sufficient to entitle the plaintiff to recover thereupon.” 

The receipts of the intestate merely evidenced that demands 
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such as are described in them, were placed in his hands; and 
the law implied a promise on his fart that he would employ 
due diligence in their collection. This implied undertaking 
was, however, subject to modification by instructions from the 
client. But as the instruction to the jury was given upon the 
hypothesis, that the intestate was not controlled in the perform- 
ance of his duties by the plaintiff, we will, for the purpose of 
testing its correctness, consider such to have been the fact. 

It is difficult to conceive by what course of reasoning, the in- 
testate’s neglect was deducible from the mere production of his 
receipts. ‘These, we have seen, proved nothing more than the 
fact of retainer. To establish negligence prima facie, it should 
have been shown that the intestate was aware of the residence 
of the debtors, or upon due inquiry might have been informed 
on this point. Then, the great length of time which had 
elapsed since the receipts were given, in the absence of all 
countervailing proof, would warrant the inference that the in- 
testate had omitted to use due diligence. If any of the debtors 
resided beyond his reach, and he desired to relieve himself from 
the responsibility of taking legal steps against them, or if he 
had collected, or failed to collect, the demands against them, 
he should have informed the plaintiff. The failure to give in- 
formation would authorize the implication that the intestate 
was willing to continue his professional engagement, and that 
he had collected, or veglected to collect, the debts in his hands. 

The measure of the damages to which an attorney is liable 
for the failure to perform his undertaking with his client, is the 
loss which has resulted from his negligence. [2 Starkie. Ev. 
135; 1 Saund. Plead. and Ev. 196.] But the question, on 
whom does the onus lie to prove the damages for neglecting 
to collect a debt which is liquidated by note, or whether the 
prima facie inference is not, that the damages sustained are 
commensurate with the amount of the note, has been sometimes 
seriously mooted. In Bourne v. Diggles, [2 Chit. Rep. 311,] 
it was said that the defendant must show that diligence would 
have been ineffectual. [But see Wilcox etal. v. Plummer’s 
Ex’ors. 4 Pet. Rep. 172; St. John v. O’Connell, 7 Porter’s Rep. 
466; The Bank of Mobile v. Huggins, Adm’r. 3 Ala. Rep. N. 
S. 206] What may be the rule of law on this point, it is un- 
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necessary to determine, as the plaintiff undertook to prove the 
solvency of the debtors, and will doubtless be prepared upon 
another trial to adduce the same evidence. From this view of 
the law, it follows that the court erred in the instruction we 
have noticed, as well as in the refusal to charge as prayed. 

By giving his receipts for the receipts of third persons, for 
notes, &c. belonging to the plaintiff, the natural conclusion is, 
that the intestate undertook to supervise the collection of the 
notes, &c. and to make settlements with the persons who held 
them; and if he neglected to perform that duty, to the preju- 
dice of the plaintiff, he would be chargeable. Whether the 
declaration is adapted to such a cause of action, may perhaps 
be questioned; but as this point is not raised upon the record, 
we will not undertake its solution. 

If the intestate collected money in his professional character 
for the plaintiff, an action would not lie against his adminis- 
trators for its recovery, until after demand made. But, as re- 
marked by the circuit judge, the direction by the plaintiff and 
assent by the intestate, to pay over the sums received, to the 
creditors of the former, dispensed with a formal demand, and 
the failure thus to appropriate the money, entitled the plaintiff 
to his action. [Taylor v. Bates, 5 Cow. Rep. 376; Ferguson’s 
case, 6 Cow. Rep. 596; Rathbun v. Ingalls, 7 Wend. Rep. 320; 
Taylor v. Armisted, 3 Call’s Rep. 200; Staples v. Staples, 4 
Greenl. Rep. 533.] 

In respect to the statute of limitations, it may be regarded as 
settled law, that it began to run from the time the intestate 
was chargeable with negligence; for then a right of action ac- 
crued in favor of the plaintiff. For the purpose of ascertain- 
ing that time, we must again recur to the contract of the par- 
ties. Supposing it to have been what the charge to the jury 
assumed, it imposed upon the intestate the duty of bringing 
suits upon the notes and accounts which he received, to the 
first court to which, with reasonable diligence, they could be 
brought. The failure, thus to proceed, without an excuse 
therefor, would have been such negligence as made him liable 
to an action at the suit of the plaintiff. 

The question, at what time the statute of limitations begins 
to run in favor of an attorney who was charged with negli- 
gence, was well considered in Wilcox et al. v. Plummer’s Ex’ts. 
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{4 Pet. Rep. 172]. In that case an action of assumpsit was in- 
stituted against the testator of the defendants, on the 27th of 
January, 1825, and upon his death revived against his execu- 
tors. It was proved that a promissory note was placed in the 
testator’s hands for collection, by the plaintiffs, on which he 
brought a suit on the 7th February, 1820, against the maker, 
but neglected to sue the indorser. The maker proved insol- 
vent; and then, on the 8th February, 1821, he issued a writ 
against the indorser, but committed a fatal misnomer of the 
plaintiffs, and a judgment of nonsuit was rendered against them. 
Before the plaintiffs were nonsuited, an action against the in- 
dorser was barred by limitation. 

The declaration contained two counts: the one laying the 
breach in not suing until the note became barred; the other 
laying the breach in the mistake in the plaintiff’s name; but 
both placing the damages upon the barring of the note by the 
act of limitations. 

The Court say, “The only question in the case is, whether 
the statute runs from the time the action accrued, or from the 
time that the damage is developed or becomes definite. And 
this we hardly feel at liberty to treat as an open question. The 
ground of the action here, is to act diligently and skilfully ; and 
both the contract and the breach of it, admit of a definite as- 
signment of date. When might this action have been institu- 
ted, is the question ; for from that time the statute must run, 
When the attorney was chargeable with negligence, or unskil- 
fulness, his contract was violated, and the action might have 
been sustained. Perhaps, in that event, no more than nominal 
damages may be proved, and no more recovered; but, on the 
other hand, it is perfectly clear that the proof of actual damage 
may extend to facts that occur and grow out of the injury, even 
up to the day of the verdict. If so, it is clear the damage is 
not the cause of action.’”” The Court then conclude, “that on 
the first count in the declaration, the cause of action arose at 
the time when the attorney ought to have sued the indorser, 
which was in a reasonable time after the note was received for 
collection, or, at all events, after the failure to collect the mo- 
ney from the maker. And that, on the second count, his cause 
of action arose at the time of committing the blunder in issuing 
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the writ in the names of the wrong plaintiffs.” There was no 
necessity for the Court to be more explicit in the conclusion, 
as it was obvious, from the proof, that the statute pleaded op- 
erated a bar to a recovery upon either count. [See also, Ben- 
ton v. Craig, 2 Missouri Rep. 198. Shff. of Norwich v. Brad- 
shaw, 1 Cro. Eliz. 53. 2 Saund. on Plead. and Ev. 645, and 
cases there cited. 

In the case at bar, the Court very properly refused to charge 
the jury that the statute of limitations began to run from the 
date of the receipts; but in charging that it did not begin to run 
until the intestate had a reasonable time to collect the notes, 
&c. and from the time his responsibility commenced, the Court 
misapprehended the law. It is true that the statute began to op- 
erate as soon as the intestate was liable to an action for negli- 
gence, but that liability we have seen attached as soon as he 
failed to perform his contract, that is, upon a neglect to sue in 
a reasonable time; which must have happened before he could 
have collected the notes, &c. according to the regular course 
of proceeding at law. Whether the statute really did perfect 
a bar before the suit was instituted, or whether there is any- 
thing in the record to relieve the case from its influence, are 
questions which are not presented for our decision. 

The bill of exceptions is drawn out to an unnecessary length, 
and is calculated, by its prolixity, to embarrass rather than aid 
our examination of the points made. We mention this, as a 
suggestion to counsel, of the propriety of only placing upon the 
record such matters as are essential to a decision of the case. 

It remains but to add, the judgment is reversed and the cause 
remanded. 
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HESTER, WILSON, WHITE & Co. v. LUMPKIN. 


1, Four persons constituting a firm in Tuscaloosa, afterwards established a new 
firm composed of themselves and eleven others, which was located under differ- 
ent names in Tuscaloosa, Mobile and New York. The olc firm, before its dis- 
solution, was indebted to the plaintiff, and to discharge this debt the acting part- 
ner of the house at Mobile, and who had been one of the old firm, drew a bill on 
the branch at New York, which was accepted by the acting partner there, who 
had also been one of the old firm. At the time the bill was drawn, the new firm 
was indebted to the members of the oid firm in a large amount for goods sold, and 
at that time there stood also on the cash account of the house at Mobile, to the credit 
of the members of the old firm, a sum sufficient to cover the amount of the bill 
drawn: Held, that this was not the case of one partner giving’ the security of the 
firm for his individual debt, but that it was like any other case of indebtedness 
on the part of a firm, which any member of it could discharge by a payment in 
money, or by giving a security in its name. 

2. Asecond deposition may be taken witout leave of the Court first obtained for 
that purpose, but cannot be read tothe jury but by leave of the Court, which 
would not be given but upon a proper showing, and also producing and con- 
fronting the first with the second deposition. Such permission is matter of dis- 
cretion, and cannot be reviewed in this Court. 


Error to the Circuit Court of Tuscaloosa. 


Assumpsit by defendant in error against .the plaintiffs in er- 
ror as acceptors of a bill of exchange for twenty-seven hun- 
dred and twenty-nine dollars seventy-six cents, drawn on them 
by McCown, Hobson, Williams & Co. on the 13th March, 
1839, at four months, in favor of Samuel B. Ewing. 

To a declaration in the usual form, the defendants plead— 

F'irst—Non assumpsit. 

Second—That the bill of exchange sued on was not their 
act, or accepted by their authority. 

Third—That the bill was drawn by A. McCown, in the 
name of the firm of McCown, Hobson, Williams & Co. and 
accepted by Guilford R. Wilson, in the name of the firm of 
Hester, Wilson, White & Co.—that the bill was given by A. 
McCown in liquidation of a debt due by the firm of A. Mc- 
Cown & Co. to the said Robert Lumpkin—that the said firm of 
A. McCown & Co. was composed of Alexander McCown, 
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Charles M. Conrow, Desinaie S. Wilson and Guilford R. Wil. 
son. That at the time the said bill was drawn and accepted 
as aforesaid, and at the time and before the said bill was en. 
dorsed to the said Robert Lumpkin, the said Ewing and the 
said Lumpkin respectively, had notice that the said bill was 
drawn and accepted for the debt of the said A. McCown & Co, 
and not upon a consideration to the said firm of McCown, 
Hobson, Williams & Co. or the said firm of Hester, Wilson, 
White & Co. and this the said defendants are ready to ve- 
ify, &c. 

These pleas are all sworn to, and issue being taken thereon, 
the plaintiff had a verdict and judgment. 

By a bill of exceptions it appears that the plaintiff proved 
the drawing of the bill in the hand-writing of A. McCown, 
and its acceptance in the hand-writing of Guilford R. Wilson, 
and rested his cause. 

The defendants then read in evidence a deposition of one 
George Haig, which had been taken by the plaintiff. 

The plaintiff then offered to read the deposition of the same 
witness taken subsequently, to the reading of which the defen- 
dants objected, because it was taken without any special order 
or leave of the Court, and was not rebutting testimony but the 
Court overruled the objection and permitted it to be read. By 
this deposition, and a witness examined for the defendants, it 
was proved that the defendants in this suit, fifteen in number, 
were partners, doing business in Tuscaloosa under the name 
of Conrow, Ramsey & Co.—in Mobile under the name of Me- 
Cown, Hobson, Williams & Co., and in the city of New York 
by the name of Hester, Wilson, White & Co. That previous 
to the formation of this Campany, there existed a mercantile 
concern, doing business in Tuscaloosa under the style of C. M. 
Conrow & Co. and in the city of Mobile under the name of A. 
McCown & Co. which consisted of A. McCown, Charles M. 
Conrow, Benjamin S. Wilson and Guilford R. Wilson, part of 
the members of the firm first above described. That before 
the formation of the new firm the old firm of A. McCown & Co. 
were indebted to the plaintiff, and in discharge of this debt the 
bill in question was drawn by the house in Mobile, on the 
house in New York. The bill was drawn by the direction of 
A. McCown and accepted by Guilford R. Wilson, who was 
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the acting partner of the New York branch. That at the time 
the bill was drawn there stood to the credit of Alexander Mc- 
Cown & Co. on the cash account of McCown, Hobson, Wil- 
liams & Co. a sum sufficient to cover the amount of the bill of 
exchange, and in addition the firm of A. McCown & Co. then 
held the notes of McCown, Hobson, Williams & Co. for about 
thirty thousand dollars, given for the purchase of a stock of 
goods of the former at Tuscaloosa. 

After the formation of the last mentioned firm, several of the 
partners were in Mobile, and frequently at the counting house 
of the Mobile concern, had access to its books, &e. A. Me- 
Cowu was the acting partner at Mobile. 

Upon this testimony the defendants insisted that they were 
not liable on the bill, if the jury believed it was given for the 
debt of the old firm of A. McCown & Co. unless the bill was 
given and accepted with the knowledge and consent of the de- 
fendants who filed the special pleas, or unless they assented to 
the transaction after the bill was made and accepted, as afore- 
said. 

The Court charged the jury that the principle contended for 
by the defendants, was correct as a general rule, but that there 
were exceptions to it. That if there were large funds in the 
hands of the new firm, and the new firm tacitly recognized the 
debt, then the defendants would be liable. That if the jury 
were Satisfied that the old firm deposited snfficient funds in 
the hands of the defendants, and the same were used by them, 
then the defendants became liable to pay the bill—to which 
the defendants excepted. 

Judgment being rendered for the plaintiff, the defendants 
prosecute this writ, and assign for error— 

1. The admission of the deposition of Haig in evidence. 

2. The matters arising out of the bill of exceptions. 


Crass & Cocuran and Peck, for plaintiff in error, cited 
East, 48 ; 2 Ala. Rep. 502. 


THoRNTON, contra—Story on Partnership, 199, §133; 14 
Wendell, 140; 8 Vesey, 540. 


ORMOND, J.—It is admitted by the counsel for the plain- 
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tiff in error that a deposition may be taken more than once by 
leave of the court first obtained, and we are unable to perceive 
any material distinction between that case and the present, as 
the same reasons which would influence the Court to grant or 
refuse leave to retake the deposition, would operate to cause its 
admission or rejection when offered to be read, and the taking 
of it in advance would speed the trial of the cause. In either 
case, whether a motion was made for leave to retake the depo- 
sition, or to read it on the trial without such leave first obtain- 
ed, the Court would take care that the party against whom it 
was offered to be taken or read, was not improperly prejudi- 
ced thereby—and that the right was not capriciously exercised, 
The subsequent deposition could also be confronted with the 
first, and any material departure therefrom, or contradiction 
therein, would impeach the credit of the witness. Indeed, it 
can scarcely be conceived that in any case such additional de- 
position could avail beyond what would be allowable on the 
second examination of a witness viva voce, who could not be 
examined a second time, without leave of the Court, and 
whose contradiction of his testimony first given in, or material 
departure from it, would destroy his credit with the jury. The 
whole matter is in the discretion of the Court, and cannot be 
revised on error. 

The material question in the cause is, whether the bill is in- 
valid, because, as alledged, given to discharge the individual 
debts of a part of the members of the firm, on which it was 
drawn and without the knowledge or consent of all the mem- 
bers of the firm. 

The general principle, that one partner cannot, without the 
assent of his co-partners, give a security in the partnership 
name, for his individual debt, 1s universally acknowledged. 
[Mauldin v. The Branch Bank at Mobile, 2 Ala. Rep. 502.] 
That proposition was distinctly admitted by the Court below, 
in its charge to the jury, in this case—and the case put to the 
jury upon the implied assent of the new firm to pay this 
debt. 

The facts of the case were, that the defendants in this suit, 
fifteen in number, were partners, doing business in Tuscaloosa, 
under the name of Conrow, Ramsey & Co.; in Mobile, under 
the name of McCown, Hobson, Williams & Co.; and in the 
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city of New York by the name of Hester, Wilson, White & Co, 
That previons to the formation of this Company, there existed 
a mercantile concern, doing business in Tuscaloosa of C. M. 
Conrow & Co. and in the city of Mobile of A. McCown & Co. 
which consisted of four persons who constituted a part of the 
firm first mentioned. That before the formation of the new 
firm the old firm of A. McCown & Co. were indebted to the plain- 
tiff,and in discharge of this debt, the bill in question was drawn 
by the house in Mobile, on thehouse in New York and ac- 
cepted by the acting partner of the latter. At the time the bill 
was drawn there stood to the credit of the old firm of A. Mc- 
Cown & Co. on the cash account of the Mobile house, a sum 
sufficient to cover the bill of exchange,and in addition the new 
firm was indebted to the old, about thirty thousand dollars, the 
purchase of a stock of goods, for which the persons compos- 
ing the former held the notes of the latter. A. McCown was 
the acting partner at Mobile. 

Upon this testimony the Court admitted the general rule to 
be as stated, instructed the jury that if there were large funds 
in the hands of the new firm, and the new firm tacitly recog- 
nized the debt, then the defendants would be liable. That if 
the old firm deposited sufficient funds in the hands of the de- 
fendants, and the same was used by them, then the defendants 
were liable to pay the bill. 

From the proof it appears that the new firm was indebted 
to the old firm in a sum more than sufficient to pay the amount 
for which the bill was drawn, and we can perceive no pos- 
sible objection to the drawing of the bill, as it was merely a 
mode of paying a debt which the house owed. The apparent 
difficulty arises in this case from the fact, that the members of 
the old firm to whom the debt was due, were also members of 
the new firm, for if the new firm had been indebted to a stran- 
ger, it cannot be doubted for a moment that any member of it, 
had authority to discharge it by a payment in the money or ef- 
fects of the firm or by drawing a bill upon its credit. But al- 
though the new firm was composed in part of the members of 
the old firm, yet the liability of the former to the latter was as 
distinct as if the debt had been due to a stranger. 

At the time this bil! was drawn the Mobile branch of the 
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new firm had cash in its possession belonging to the old firm 
sufficient to pay this debt, and it cannot be doubted that the 
money could have been appropriated to its payment by the 
acting partner of the house. What difference is there then be- 
tween this state of things and the course pursued. The right 
to draw the bill payable at a future time must rest on the same 
principle as the right to appropriate the money; for one part. 
ner can no more pay his debts by transferring the effects of the 
firm without the assent of his co-partners, than he can charge 
them, without their consent, by drawing a bill against the firm 
for that purpose, and in either case it would make no differ- 
ence, whether the separate creditor had or had not knowledge 
of the misapplication of the partnership funds. [See the case 
of Rogers v. Batchelor, [12 Peters, 229,] in which the Court 
held the following language in reference to the right of one 
partner to pay his individual debt out of the partnership effects, 
“In the case of a partner paying his own separate debts out of 
the partnership funds, it is manifest that it is a violation of his 
duty and of the rights of his partners, unless they have assent- 
ed to it. The act is an illegal conversion of the funds, and the 
separate creditor can have no better title to the funds than the 
partner himself had.” 

That McCown, the acting partner at Mobile, could have 
drawn the money from the possession of the firm and paid the 
debt for which this bill was drawn, cannot be controverted, and 
is indeed admitted in argument. But on what principle could 
this be done? On no other than that it was legitimate, because 
by receiving the money the house became indebted to those 
depositing it with them, and being a debt due by the firm, any 
member of it could discharge it. 

It was also urged that although there might be cash dealings 
between the old and new firms, so as to create at a given time 
the relation of debtor and creditor between the two, that, in 
the nature of things this balance would fluctuate, and be con- 
stantly changing, and that therefore, although the new firm, 
might be indebted to the old when the bill was drawn, there 
might be no such indebtedness when the bill matured. But 
the presumption must be, as the contrary is not shown, that 
when the bill was drawn, it was carried to the debit of the old 
firm, and thus extingnished such indebtedness pro tanto. The 
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argument, if carried out would prove too much, as it would 
lead to the conclusion that a debt due by the firm could not be 
extinguished by a bill. The house, although established in 
three different places, is, in law, but one firm, and doubtless 
each of the branches kept the other apprised of their monied 
transactions. Butifany inconvenience or difficulty should arise 
from this cause, it is one proceeding from the fact that the firm 
was located in three different places, an arrangement designed 
for the benefit of the firm, to enlarge the sphere of its opera- 
tions and increase its credit, and if any inconveniences result 
from it, they must be borne by those interested in it and bene- 
fitted by it, and cannot be visited on strangers. 

We have not thought it necessary to advert to the facts of 
the case, to establish the proposition that they raised the infer- 
ence of animplied assent by the members of the new firm, who 
were not members of the old, to the drawing of this and simi- 
lar bills in discharge of an indebtedness to the old firm, as was 
held in the case of Gainsevoort v. Williams, [14 Wendell, 133,] 
acase in some respects analagous to this, because, we think 
that this case, when stripped of its extraneous circumstances, 
is resolved into the simple proposition, whether each of the 
members of a firm have not the power, by the very terms of 
the partnership, to discharge its debts by giving a security in 
the name of the firm, or in any other manner, 

As this is a proposition which cannot be controverted, it fol- 
lows that there is no error in the judgment of the Court, and it 
is therefore affirmed. 
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GODBOLD er at v. THE PLANTERS’ AND MER. 
CHANTS’ BANK OF MOBILE. 


1. Ina summary proceeding against a sheriff and his sureties, for the failure of the 
former to return a writ of fiert facias, the notice stated that a judgment would 
be moved for against them, for the amvunt of the judgment against the defen- 
dant in execution: Heid, that the substitution of the word “ judgment” for “ex. 
ecution,” was not fatal to the notice, and would be considered good under the 
act of 1819—further, that after verdict and judgment, none other than substan- 
tial defects can be made to the notice. 

2. Where the judgement entry recites the facts differently from a bill of exceptions 
certified in the cause ; sembje, the latter will control the former. 

3. Where a judgment conforms to the verdict on which it is rendered, (though the 
latter is for too much,) it will not be reversed on error, but a correction should 
have been sou_| in the primary Court. 

4, The official bond ofa sheriff is a public document, which may be proved by a 
copy, certified by the Clerk of the County Court, in whose office it is directed by 
law to be deposited ; it is no objection to the authentication that the attestation 
was made by the Clerk through is deputy, who certified the copy under his 
private seal, affirming that the public seal was lost or mislaid. 

5. In a summary proceeding under the statute against a sheriff, &c., for failing to 
return an execution, the plaintiff need not produce the judgment on which itis. 
sued, but the sheriff may resist a recovery, by showing either that there is no 
judgment or it is void. 


Wait of Error to the County Court of Mobile. 


This was a proceeding under the statute, by notice and mo- 
tion against the Sheriff of Monroe and his sureties, for the fail- 
ure of the former to return a writ of fieri facias, which had is- 
sued from the County Court of Mobile, and been placed in his 
hands, against the goods and chattels, lands and tenements, of 
Cornelius D. Tobin, L J. Moore, Nathan Jenkins, and J. R. 
Moore, for the sum of $977 14-100, besides $17 06-100 costs. 
In the notice found in the transcript, the times of the test and 
return of the execution are particularly stated, also its due de- 
livery to the Sheriff. It also informs them, that a motion will 
be made for a judgment against them, on the second Monday 
of a term of the County Court, commencing on the second 
Monday in June, 1841, “for the amount of the judgment and 
costs as aforesaid, recovered by said Bank against Cornelius 
Tobin,”’ &c. 





JUNE TERM, 1842. 517 


Godbold et al v. The Planters’ and Merchants’ Bank of Mobile. 


——————— 


On the fifteenth of March, 1842, a judgment was rendered 
against the defendants in the motion. The judgment recites 
that it appeared to the satisfaction of the Court, that the defen- 
dants received due notice of the motion, &c., reciting the time 
when, the amount of the execution, the parties to it, when de- 
livered to the Sheriff, &c.; and also that the notice indicated 
that a judgment would be moved for, for the amount of the 
fieri facias. The judgment proceeds to state that the parties 
appeared by their attornies, and the case was submitted to a 
jury, to whom the same facts were proved, that were shown 
tothe Court. A verdict was found for the plaintiff, for the sum 
of eleven hundred and twenty-nine (20-100) dollars, being the 
amount of the execution with interest from its test; and judg- 
ment was rendered accordingly. 

On the trial, the defendants excepted to the ruling of the pre- 
siding Judge: 1. For admitting a copy of the official bond of 
the Sheriff in evidence, which was certified as follows:— 


“ The State of Alabama, 2 1, James McColl, Clerk of the 

Monroe County. bane Court of said County, 

do hereby certify, that the foregoing is a true and correct copy 

of the original bond of William G. Godbold, as on file in my 
office. 

Given under my hand and private seal, (the public seal hav- 
ing been lost or mislaid,) this 13th day of February, A. D. 
1840. JAMES McCOLL, Clerk, [ Seal.] 

By Samvet McCott. 


2. For refusing to charge the jury, that if no record of the 
judgment referred to in the notice, was given in evidence to the 
jury, then they should find a verdict for the defendants. 

3. In charging the jury, that if they were satisfied from the 
proof, that the execution was in the hands of the Sheriff, and 
that he failed to make return thereon as required by law, they 
should find for the plaintiff. 


J. Gave, for the plaintiffsin error, The notice informed the 
defendants below, that a judgment would be asked, for the 
amount of the judgment in favor of the Bank against Tobin 
and others; but the judgment entry mis-recites the notice, in 
Saying it states the judgment will be sought for the amount of 
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the execution; and upon this latter supposition the judgment 
of the County Court was rendered. 

The judgment entry and bill of exceptions are contradictory 
of each other, the former stating a fact to be proved, which thes 
Jatter seems to negative. Again: the Court erred in refusing 
the charge prayed and in the charge given, as also in receiving 
as evidence the copy of the Sheriff’s bond. 


Giszons, for the defendant. The errors assigned cannot be 
maintained. They are at best very technical, and if in any 
case they were available, certainly not where an issue had 
been tried bya jury. The decisions of this Court, it is believed, 
are conclusive to show the absence of error. 


COLLIER,C.J. 1. It cannot be objected to the notice that 
it informed the defendants below, a judgment would be moved 
for against them, for the amount of the judgment recovered by 
the Bank against Tobin, &c. instead of the execution; for if, 
(as has been repeatedly adjudged,) the failure of a Sheriff to 
return a fieri facias, subjects himself and sureties to a recovery 
equal to its amount, their liability is quite as extensive as the 
notice sought to enforce. The substitution of the term “ judg- 
ment,” for “ execution,” can exert no prejudicial influence, 
and the proceeding must be considered as having been com- 
menced in reference to the act of 1819. Again: an issue was 
made up and tried by a jury, although the record does not in- 
form us what that issue was, we are authorized to infer from 
the verdict and judgment, that it was a negation of the facts 
stated in the notice. This being the case, no objection to the 
notice that does not show it to be substantially defective, can 
now be entertained; the appearance and plea of the defend- 
ants operating to cure all such defects. 

2. The judgment entry is drawn out to an unusual length 
and with unnecessary particularity, considering the judgment 
is rendered upon a verdict: yet this, it is conceived, cannot 
work an injury to any one. The view we have taken of the 
notice, shows that its mis-recital in the judgment, is a mere 
verbal error which cannot prejudice the rights of either party ; 
and the statement that the judgment against Tobin, &c. was 
produced at the trial, is equally harmless; for the bill of excep- 
tions, certifying the reverse to be true, would control the recital 
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in the judgment entry, if any prejudicial consequences could 
result from it. 

3. In respect to the amount for which the judgment is ren- 
dered, it may be remarked, that it conforms to the verdict. At 
the conclusion of the judgment, it is stated, that the items com- 
posing it are, “the judgment on which said writ of fieri facias 
was issued, with interest from the date thereof and its costs,” 
&c. It has been holden, that where a judgment on a verdict 
conforms to it, though the latter be for too large a sum, yet it 
will not be reversed on error, but a correction should have been 
sought in the primary Court. [1 Por. Rep. 280.] 

4, The official bond of a Sheriff is required by law to be de- 
posited in the office of the Clerk of the County Court of his 
County, and is such a public document as is not subject to remo- 
val (under ordinary circumstances) from place to place where it 
may be wanted as evidence; but a sworn, or certified copy, is 
admissible as a substitute for the original. {Miller v. Gee, at 
this term. ] 

But it is insisted, that the attestation of the copy offered to 
the jury, is insufficient. We cannot think that this argument 
is well founded. The deputy clerk, if duly qualified, possessed 
the authority to certify the transcript in the name of his prin- 
cipal; and his qualification, in the absence of all evidence to 
the contrary, must be presumed to have been regular. 

The attestation, it is true, is unusual in stating that the offi- 
cial seal of the clerk was lost or mislaid. The official acts of a 
Clerk, which are to be used as evidence elsewhere than in his 
own Court, should in genera) be attested by his seal of office, 
ifhe have one. In the case before us, the form of the attesta- 
tion would indicate that there was a seal pertaining to the of- 
fice, which it is affirmed was lost or mislaid. This affirmation 
serves to show that at the time the transcript was made, there 
was no seal that could be used, and we think this authorized 
the use of the private seal of the Clerk, and that it sufficiently 
authenticated the paper. The opposite conclusion might seri- 

‘ously affect individual rights, and even the public interest, by 
preventing the attestation of documents important to both. 

5. The production of the judgment on which the execution 
issued, we think, was not essential to the plaintiff’s right to 
recover. Other evidence of the amount of the execution was 
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admissible. In McWhorter et al. v. Marrs, [ Minor’s Rep. 376,] 
the Court say, “ The official entries and information of the 
Clerk, are by law, evidence of the issuing and delivery of the 
execution.”” Again: “Ifthe execution issued from competent 
authority, and was duly authenticated, it was not for the Sheriff 
in defence of the rule, to say that the execution was irregular, 
or to know whether it was founded on a proper judgment or 
not. Its mandate was imperative, and he was bound to obey 
it.” [Anderson v. Cunningham, Minor’s Rep. 48. See also 
Neale et al. v. Caldwell, 3 Stew’t. Rep. 134.] 

The correct rule on this point, we think, is this: Where the 
execution issues upon a judgment which is so far valid, as to 
justify the Sheriff in executing it, he cannot be permitted to ob- 
ject that it is irregular and voidable; but where the judgment 
is so utterly void as to afford no warrant to the officer for obey- 
ing the mandate of an execution, he may successfully defend 
himself against a motion for failing to return it, by proving, 
either, that there is no judgment, or it is void. The plaintiff, 
however, need not refer to the judgment, but may make out 
his case by other legal proof. 

The bill of exceptions does not negative the introduction of 
ample evidence to sustain the motion, and we understand the 
objection was not to the want of other proof, but to the absence 
of the judgment. In this view, we have seen the instruction 
was correctly denied. 

The charge given is unexceptionable. It merely asserts the 
right of the plaintiff to recover if the execution was placed in 
the Sheriff ’s hands, and not returned as required by law. The 
latter part of the charge shows, that it must have been deliv- 
ered to the Sheriff when it was operative; otherwise, the law 
made no requisition upon the Sheriff for its return. 

We have repeatedly expressed our regret that the earlier 
decisions of this Court had given to the Act of 1819, a construc- 
tion so highly penal against Sheriffs, &c. for the failure to re- 
turn executions. But this construction commenced too long 
ago, and has been too often recognized to allow us to depart: 
from it. The doctrine of Stare decisis, forbids that we should 
make any footsteps backwards. 

The judgment must be affirmed. 

GoLpruwailre, J. not sitting. 
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DEARMAN v. DEARMAN AND COFFMAN. 


1, A father and son join in a conveyance of slaves, the property of the son, to an- 
other son, with an understanding that the transferee should hold the slaves du. 
ring his life, or until the children of the father come of age, and then to be divided 
among those children. ‘The conveyance was made from the apprehension that 
the creditors of the father, who had once owned the property, would sieze it for 
his debts—Held that if the slaves were not liable for the debts of the father, such 
an agreement, though it might be suspicious, would not necessarily be fraudu- 


lent. 

2. The administratrix of the transferee having divided the slaves according to the 
agreement, and delivered them to those entitled, a part of whom were left with 
her to assist in gathering the crop, and which she afterwards refused to deliver, 
in an action against her for the recovery of the slaves—Held, that if the original 
agreement to divide the slaves was fraudulent, the division made by her was 
void; but if the agreement was bona fide, the division was good, as she was 
merely doing voluntarily what a Court of Chancery_would have compelled her 


to do. 
3. An administratrix cannot dispose of the property of the estate by private sale, 
and such a sale, though for a full consideration, will be void as against heirs, dis- 


tributees and creditors. 
Error to the Circuit Court of Sumter. 


Trover by the plaintiff against the defendants in error for 
two slaves. 

The plaintiff, William Dearman proved on the trial, that his 
father, one Jonathan Dearman, gave him, in 1812, in exchange 
for another negro, a negro woman yamed Lucy, the mother of 
the negro woman Dice, and grandmother of the boy Sidro, sued 
for in this action, both of whom were born after the exchange 
—that plaintiff and his father lived together until about the 
year 1818, when they removed to Florida, carrying with them 
the negro woman Lucy and her children—that the slaves re- 
mained in Florida, in possession of plaintiff, his father and 
himself still residing together, until the year 1830, when, the 
the plaintiff manifesting a desire that Solomon Dearman, a 
brother of the plaintiff, and then husband of the defendant, 
Anna Dearman, should bring the slaves to Alabama, but fear- 
ing that they might, if brought to Alabama, be seized as the 
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property ot Jonathan Dearman, who was in embarrassed cir- 
cumstances, he conveyed the slavesto Solomon by an instrument 
in writing; it being understood at the time that Solomon was to 
retain the possession of the slaves until his death, or until thecom- 
ing ofage ofall the children of Jon. Dearman, when the slaves 
were to be divided between them equally. That upon this 
arrangement being made, the slaves were removed from Flo- 
rida in the spring of 1832, and in the fall of that year Solomon 
removed his family to Sumter county, and took possession of 
the slaves, and retained them until his death, in July, 1838, 
that defendant, upon the death of her husband, administered 
on his estate, having the slaves in her possession, and returned 
them to the Orphans’ Court as part of his estate. 

The plaintiff also proved that shortly after she so adminis- 
tered, she consented and agreed with one Thomas Dearman 
another brother of the plaintiff, and Solomon, that the slaves 
should be divided according to the agreement previously men- 
tioned, and that three persons were selected to make the divi- 
sion, who accordingly met, and all those interested being pre- 
sent, made an equal division of all the slaves among the chil- 
dren of Jonathan Dearman and the defendant. That the slaves 
were delivered severally to those to whom they were assign- 
ed, and the slaves sued for in this action were assigned and de- 
livered to the plaintiffs, who then consented ‘that they might 
remain for the purpose of assisting to get out the crop then 
growing on the plantation of the deceased—that defendant ex- 
pressed herself satisfied with the division of the slaves, and ad- 
mitted she had done wrong in retaining the slaves as part of 
the estate of the deceased.e It was also proved that Solomon, 
in his lifetime, had refused to sell one of the slaves so divided, 
admitting that he could not make a good title without the con- 
sent of the children of Jonathan. 

The defendant proved that Thomas Dearman came to the 
house of deceased and threatened to carry off all the slaves, 
and that after some altercation she agreed to the division. 
The defendant also produced a bill of sale from the plaintiff 
and Jonathan Dearman to the deceased, for all the slaves, da- 
ted 9th September, 1830, which was without condition and re- 
cited the consideration of thirteen hundred dollars. The de- 
feudant also proved that shortly after the bill of sale was made 
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the plaintiff admitted he had sold his negroes to Solomon Dear- 
man for thirteen hundred dollars and a horse lie was then rid- 
ing, worth two hundred dollars, and that the money had all 
been paid, that he sold the negroes because they were a bur- 
then to him, and he could do better with the money. 

Upon this evidence the Court charged the jury, that unless 
the division of the slaves was founded upon a valuable consid- 
eration, it was void, and that they should so consider it—to 
which the plaintiff excepted. 

Judgment was rendered for the defendants, and the plain- 
tiff now assigns for error the charge of the Court. 

















J. B. Crarx, for plaintiff in error, argued that the charge 
was erroneous, that it referred to the jury to determine what 
was a valuable consideration, and that there must be a valua- 
ble consideration to sustain the division. [16 Mass, 427; 
Chitty on Con. 10; 1 Bibb, 160.] 

He maintained that no consideration at all was necessary, 
as the division was consummated by a delivery. [2 Bl. Com. 
441,443; 24th Pickering, 261.] 









Smita and Jones,contra, insisted that there was no considera- 
tion whatever to support the division. 

That the slaves were held by the defendant as administra- 
trix, and that the division was a breach of her trust, which, 
being known to the plaintiff, he could acquire no right under 
it, The statute points out the only mode by which an admin- 
istratrix can sell. [10 Peters, 161.] 












ORMOND, J.—The bill of exceptions found in the record 
contains a great deal of superfluous matter—the material facts 
may be thus shortly stated : 

The two slaves in dispute, with some others, were, by a bill 
of sale executed in Florida, in 1830, by Jonathan Dearman, 
the father, and the plaintiff William, his son, conveyed to Sol- 
omon, another son, and husband of the defendant, Anna Dear- 
man, upon the consideration, as expressed in the bill of sale, 
of thirteen hundred dollars. It further appears, that at the 
time of the conveyance there was a parol agreement that Sol- 
omon should retain possession of the slaves until his death, or 
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until all the children of his father, Jonathan, came of age, when 
the slaves were to be equally divided among the children of 
Jonathan. Evidence was offered conducing to show that the 
slaves were brought to Alabama, and the conveyance made 
to Solomon, that he might be able to protect them if seized as 
the property of Jonathan, the father, although it appears that 
the title to the slaves was in William, having been acquired 
by him by exchange with his father as far back as 1812. It 
does not appear that the consideration was paid, except by the 
acknowledgement of William. 

The negroes were sent to Alabama in the spring of 1832, 
and Solomon followed and took possession in the fall of that 
year, and retained possession until 1838, when he died, and 
the defendant, Anna Dearman, administered and returned 
the slaves to the County Court, as the property of the estate. 

Some time after, the brothers of the deceased claimed a di- 
vision of the slaves, which, after some altercation was agreed 
to by the administratrix, and a division made, and the slaves 
delivered, the two sued for in this action being assigned to the 
plaintiff, who suffered them to remain to assist in getting out 
the crop. The administratrix afterwards refused to deliver 
them, and this action is brought for their recovery. 

It is insisted that this was a combination between the broth- 
ers to delay, hinder and defraud the creditors of Jonathan Dear- 
man, and that no right can be derived from so impure a source 
which can be enforced in a Court of law. If it be true that 
the sale to Solomon was merely colorable, and made with the 
intent supposed, although it would be utterly void as to those 
designed to be defrauded by it, it was binding on the parties to 
the agreement, and all claiming through them, and Solomon 
took the property discharged from the performance of the ille- 
gal condition. 

If, however, the slaves were not bound for the debts of Jon- 
athan Dearman, the father, although some apprehension might 
be felt by the family, that as he had once owned them, they 
might be subjected to the payment of his debts, or, in the lan- 
guage of the bill of exceptions, be “seized for the payment of 
his debts,’’ the agreement to invest Solomon with the title to 
prevent this result would not be fraudulent; because, on this 
hypothesis, the property was not subject to the payment of 
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Jonathan’s debts, and therefore a contrivance to prevent that 
result, though it might throw suspicion over the whole trans- 
action, could not be a fraud on the creditors of Jonathan. 

On the supposition that the transaction was bona fide, Solo- 
mon took the slaves charged with a trust, that on his death, or 
on the children of Jonathan Dearman coming of age, they 
should be equally divided between the children of Jonathan. 
This trust a Court of Chancery would have enforced and the 
administratrix might have carried into effect, as there can be 
no possible objection to her doing that voluntarily, which a 
Court of Chancery would have compelled her to do. 

Although if the sale had been a fraudulent contrivance, Sol- 
omon would have taken the property discharged from the per- 
formance of the illegal condition as already stated. Yet, if he 
had executed the contract by dividing the slaves, it would 
have been binding on him. For although the law will not 
enforce a fraudulent executory contract, yet if it be executed, 
and the parties are in pari delicto, the law will not interfere 
between them. [Rochelle v. Harrison, 8 Porter, 352; Black 
& Manning v. Oliver, 1 Ala. Rep. N. S. 449.] But upon his 
death, without executing this contract, the property descended 
to his heirs at law, who were not, any more than their ances- 
tor, bound to carry into effect this illegal condition. Nor could 
the legal representative of the deceased, by giving effect to an 
illegal contract, divest the title of the heirs at law, or defeat the 
rights of creditors. 

To apply these principles to this case. The Court charged 
the jury, that unless the division of the slaves, with the assent 
of the defendant, among the children of Jonathan Dearman, 
was founded upon a valuable consideration it was void. 

The objections to this charge, are, first, that it was not a 
charge upon the facts of the case. There was not only no evi- 
dence that a valuable consideration was given for the division 
of the slaves, but it is expressly shown that none was given— 
the charge therefore was entirely abstract. 

Second—The charge supposes that if a valuable considera- 
tion had passed to the administratrix at the time of the division 
the title to the property would have passed. This is not the 
law. The statute declares that “it shall not be lawful for any 
executor, &c. to take the estate, or any part thercof, of any tes- 








ALABAMA. 





Dearman v. Dearman and Coffman. 


tator or intestate, at the appraised value, or to dispose of the 
same at private sale, except where the same is directed by the 
will of the testator. But in all cases where it may be neces- 
sary to sell the whole or any part of the personal estate of any 
testator or intestate, it shall be the duty of the executor, &c. to 
apply to the Orphans’ Court of their county for an order of 
sale, and upon obtaining the same to advertise, &c., and to sell 
the same at public auction to the highest bidder, giving at least 
six months credit,” &. [Aik. Dig. 180, §13.] 

It is unnecessary to inquire into the powers of executors at 
common law, not only because here administration was grant- 
ed on the estate, but also because the whole subject is govern- 
ed and controlled by the statute. We will not inquire wheth- 
er some portions of the act regulating the sale of the estates of 


deceased persons may not be directory merely, because here 
the sale, (if indeed it can be called one,) was without any or- 


der of Court directing a sale to be made, and it was made pri- 
vately. This the statute declares unlawful, and certainly no 
right can be derived from an unlawful act. The law is thus 
declared in a construction given to this particular clause in 
Ventriss v. Smith, [10 Peters, 161,] and it meets our entire ap- 
probation. If then there had been an actual sale made of the 
slaves in qustion to the plaintiff by the administratrix private- 
dy, and a full consideration paid, the title would not have pas- 
sed as against the heirs, distributees or creditors. How far 
such an illegal sale would be binding on the executor, we need 
not inquire. 

It may be said that if this is an error it is one in favor of the 
plaintiff in error, but it is manifest from this examination, that 
the case was not put to the jury on its merits, but was made 
to depend on the existence of a fact which was not only for- 
eign to its merits, but which was not in evidence before the 
jury. 

The Court should have instructed the jury to inquire, first, 
whether there was an actual sale of the property to Solomon, 
without condition, and if they found such to be the fact, they 
must find for the defendant. Second—if there was proof of 
an agreement at the time of the transfer of the slaves to Solo- 
mon, to divide the negroes at his death, or upon the arrival at 
age of the children of Jonathan, among those children, then to 
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inquire, upon the principles laid down in this opinion, whether 
that agreement was entered into in good faith, or with intent to 
delay, hinder or defraud the creditors of Jonathan Dearman, 
and that if they found the latter to be the fact, then they must 
find for the defendant. But if the agreement to divide the 
slaves was entered into in good faith, then the defendant, as 
administratrix, was justified in executing the contract ; and if 
the slaves in controversy had been delivered to the plaintiff as 
his share in the division, he was entitled to recover them in 
this action, notwithstanding they may have been left with the 
defendant to assist in gathering the crop. 

Let the judgment be reversed and the cause remanded for 
another trial in conformity with this opinion. 
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1. An attachment cannot be sued out where the indebtedness of the defendant 
depends upon a contingency which may never happen: aliter, where the in- 
debtedness is absolute, though the day of payment has not arrived. 

2, An attachment issued against the estate of Charles G. Miller, William J. Wright 
and Thomas R. Crews; the writ was indorsed thus—* I do hereby authorize R. 
Thorn, as my special deputy, to execute the within attachment. 10th Februa- 
ry, 1841. M. E. Gary, sheriff,S. C.” ‘+ Levied on four bags marked T. R. C., 
also twenty.one bags W. J. W., also fifteen bags marked C. G. Miller, as the 
preperty ‘i defendants. M.E.Gary,5 S C. by R. Thorn, D.S.” Held, 
1. That the Supreme Court must judicially know that Mathias E. Gary was 
sheriff of Sumter, and that the letters “S.C.” are intended to designate that 
county. 2. That the appointment of the spccial deputy was regular; and, 3, 
That the return sufficiently shewed that the property levied on was the defen- 
dants. 

3. Where an attachment against a non-resident debtor was continued in Court for 
more than six months after its return, it cannot be objected to a judgment ren- 
dered thereon, that publication of its pendency was not made. 

4. It is no objection to a declaration in a suit commenced by attachment, that it 

charges the defendant in custody, instead of stating that his estate was attached. 
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Warr of Error to the Circuit Court of Sumter. 


This was an action commenced by attachment, at the snit 
of the defendants in error, against the plaintiffs, as non-resident 
debtors. The affidavit declares, “that Charles G. Miller, Wil- 
liam J. Wright and Thomas R. Crews, will, on the first day of 
March next, be justly indebted to him, the said McMillan, to 
the amount of eight hundred and fifty dollars,’’ &c., and is da- 
ted on the 12th February, 1841. The writ of attachment pur- 
sues the affidavit, and is indorsed as follows: 


“I do hereby authorize R. Thorn, as my special deputy to 
execute the within attachment. 10th February, 1841. 

M. E. Gary, Sheriff S. C.” 

“ Levied on 4 bags marked T. R. C., also 21 bags W. J. W., 
also 15 bags marked C. G. Miller, as the property of the de- 
feudants, this February 15th, 1841. 

M. E. GARY, S. S. C. 
By R. Tuorn, D.S.” 


The declaration is in the usual form, on a promissory note, 
charges the defendant in custody, &c., was filed on the return 
of the attachment, at March term, 1841; and a judgment was 
rendered at the term next succeeding, by default. 


Extts, for the plaintiffs in error. The affidavit and attach- 
ment are insufficient, in not setting out the indebtedness charg- 
ed, with more particularity as the statute requires. The levy 
of the attachment is defective—1. In not showing by what 
sheriff it was made. 2. Because the authority to the deputy 
was vot regular. 3. Because it does not show which of the 
defendants property was levied on. 

Again: There was no notice of publication, or order made 
limiting the time for the defendants to appear, &c. And the 
declaration is bad in charging the defendants in custody, in- 
stead of alledging their property had been attached. 

He cited 3 Stewt. Rep. 326; 2 Stewt. & P. Rep. 406; 6 Por- 
ter’s Rep. 455. 


Crass & Cocuran, for the defendants, submitted the follow- 
ing brief of an argument: 
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1. The attachment laws are not to be construed rigidly, and 
any slight or formal defects or irregularities will be amended: 
[Pearsoll and Stanton v. Middlebrook, 2 St. and Por. 406.] 

2. A defendant in attachment cannot, by plea in abatement, 
contest the truth of the facts charged as the ground of the at- 
tachment, when the affidavit and other proceedings on their 
face appear regular and sufficient. [Middlebrook v. Ames, 5 
St.and Porter, 158.] 

3. An attachment ought not to be quashed because the ar- 
ticles of personal property levied on are not specifically des- 
cribed in the sheriff’s return. [Green v. Pyne, 1 Ala. Rep. 
235.] 

4. The return of a sheriff to a judicial attachment against. 
three defendants, that by virtue of the writ he had levied on 
certain slaves, and that the same were replevied by the bond 
of the defendants, is conclusive to show that the slaves were 
the property of all the defendants. [Kirksey et al v Bates, I 
Ala. Rep. 303; Bickerstaff v. Patterson, 8 Porter, 245. ] 

5. Notice to defendant, or advertisement, is not necessary itt 
a ¢ase of attachment against an absent defendant where the 
judgment is not rendered until after the expiration of six 
months from the issuance of the attachment. [Bickerstaff v. 
Patterson, 8 Port. Rep. 245.] 

6. A possible debt, depending upon a contingency which 
may never happen, cannot be proceeded on by attachment. 
[P. and M. Bank of Mobile v. Andrews, 8 Port. 404.] But 
such contingency must appear of record, to be available. 

7. When the suit is commenced by attachment, it is urmeces- 
sary to carry into the declaration any of the recitals contaitied 
in the bond and affidavit, as these have no connection with 
the cause of action. [Reynolds v. Bell, 3 Ala. Rep. 57.] 

8. It is not lawful for the defendant in any original attach- 
ment to traverse or put in issue the grounds upon which the 
attachment issued. [Statute of 1837, Meek’s Sup. 8, §5.] 


COLLIER, C. J.—1. The objection taken to the affidavit 
and attachment, even conceding that it is now regularly made, 
cannot be sustained. In effect they charge that the defendants 
are indebted to the plaintiffs in a sum of money to be paid in 
futuro. This is permitted by the seventh section of the act of 
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1833, which expressly authorizes the issuance of an attach- 
ment, “although the debt or demand of the plaintiff be not 
due.”” [Aik. Dig. 39.] In this respect the case is unlike Ben- 
son v. Campbell, [6 Porter’s Rep. 455;] there the defendant 
was not indebted at the time the process issued, and whether 
there ever would be an indebtedness, depended upon a contin- 
gency which might never happen; but here, so far as we are 
informed, the indebtedness is absolute, though the day of pay- 
ment has not arrived. [See also the P. and M. Bank of Mo- 
bile v. Andrews, 8 Porter’s Rep. 422.] 

2. We must judicially know that the sheriff of Sumter coun- 
ty is named Mathias E. Gary, and knowing this, will intend 
that the letters “S. C.”? which follow his official designation, 
are the initials for Sumter.county. This legal presumption is 
authorized both by analogy and precedent. 

There is no statute in this State which prescribes the man- 
ner in which sheriffs shall appoint their deputies, and we can- 
not conceive of any valid objection to the special deputation 
which is shown by the record in this case. In McGehee v. 
Eastis, [3 Stewart’s Rep. 307,] this question was largely con- 
sidered, and the Court were of opinion that the sheriff was not 
restricted in the mode of appointment; even holding that the 
sheriff may appoint a general deputy by parol or without wri- 
ting, and that such appointee may do any act of a ministerial 
character which his principal could. 

The return of the levy is sufficiently specific. It states the 
number of the bales of cotton, with their marks, and affirms 
that they are the property of the defendants. The reasonable 
inference, and the legal conclusion, is, that they are the pro- 
perty of all the defendants in attachment. In Bickerstoff v. 
Patterson, [8 Porter’s Rep. 245,] the sheriff returned that he 
had levied the attachment on sundry articles of property with- 
out adding that they were the defendant’s ; so in Kirksey et al 
v. Bates, [1 Ala. Rep. N. S. 303,] the sheriff returned that he 
had levied the attachment on several negroes, (naming them,) 
and that they were replevied by the defendant, without desig- 
nating which one of them. In the first case the Court said 
they would intend the property levied on to belong to the de- 
fendant ; in the latter that they would not look to the replevy 
bond, but would intend from the return, that the slaves were 
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the property of the defendants. These decisions are conclu- 
sive to show that the return in the case at bar is unexception- 
able. 

3 The judgment was not rendered by the Circuit Court un- 
til more than six months after the issuance of the attachment; 
in fact until after the expiration of that period from its return 
to that Court. This being the case, the publication of the pen- 
dency of the attachment, supposed to be indispensable by the 
counsel for the plaintiff in error, was wholly immaterial. Such 
was the decision of this Court in Bickerstaff v. Patterson, 8 
Porter’s Rep. 245; Murray v. Cone et al, id. 250. 

4, The objection to the declaration that it charges that de- 
fendant is in custody, &c. instead of stating that his property 
was attached, &c. is too formal to have been allowed on de- 
murrer, much less can it avail on error. 

The consequence is, that the judgment is affirmed. 


















POWERS AND BULL v. THE STATE. 







1. The act of 1829, which imposes a penalty of forty dollars on any Justice of the 
Peace who shall perform any official act after his removal from the beatin which 
he waselected, is modified by the act of 1840, as it respects Justices elected for 
the city of Mobile ; which latter act authorizes Justices of the Peace elected with- 
in the city, to reside, hold their offices, and transact official business in any beat 
within the same. Consequently, a plea in abatement, which alledges that a re- 
cognizance was taken by a Justice of the Peace in the city of Mobile, after his 
removal from the beat for which he was elected, should negative his election in 


one of the beats of the city. 















Samvuet Powers was arrested in December, 1841, for an of- 
fence against the State, and taken before John Stringer, then 
acting as a Justice of the Peace for Mobile county, who recog- 
nized him with the plaintiffs in error as his sureties, to appear 
at the term of the Circuit Court of that county, to be holden in 
February, 1842. At the term appointed for the appearance of 
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the accused, he failed to appear, and a judgment nisi was ren- 
dered against him and his sureties, for the sum of twenty-five 
hundred dollars, the penalty of the recognizance, and a scire 
facias awarded, requiring all the recognizors to show cause 
why the judgment should not be made absolute against them. 
The sci. fa. was served on the sureties only, who pleaded— 

1. That Thomas Stringer, who took the recognizance on 
which they were sought to be charged, was not a Justice of 
the Peace, or in any manner authorized to take the same. 

2. Thomas Stringer was, on the day of , 1841, 
elected a Justice of the Peace for Beat No. 3. of the 89th Re- 
giment of the Militia of this State; that he has not resided in 
that Beat since his election, but has performed the duties of 
Justice of the Peace without the same, in the city of Mobile, 
where the recognizance in question was taken by him. 

3. This plea alledges the election of the Justice, the exercise 
of his office in the city of Mobile, the taking of the recognizance 
there, as in the second plea, and only varies from it in alledg- 
ing the removal of the Justice from the Beat in which he was 
elected on the day of his election. 

The Solicitor filed a negative replication to the first plea and 
demurred to the second and third. The demurrer was sus- 
tained and a verdict being found for the State, upon the issue 
to the first plea, a judgment was rendered for the State. To 
revise which a writ of error is prosecuted to this Court, 


J. Gayte, for the plaintiffs in error. The act of January, 
1829, prohibits. under a penalty, a Justice of the Peace from 
performing any official act, after his removal from the Beat 
for which he was elected. Ifa statute prohibits the doing of 
an act, and inflicts a penalty upon the offender, it is equiva- 
lent to an express declaration that the act is void. [4 Taunt. 
Rep. 876; Carthew’s Rep. 251; Skin. Rep. 322; 1 Kent’s 
Com. 467. ] 

The constitutional provision which requires that a compe- 
tent number of Justices of the Peace shall be elected in each 
county, does not, by implication inhibit the Legislature from 
requiring them to be elected from different districts in thecoun- 
ty, and when elected to reside in the district for which they 
are respectively chosen. While such requisitions do not limit 
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the official authority of the Justice to an improper extent, they 
are greatly promotive of convenience. If the law were oth- 
erwise, it might so happen, that instead of being distributed 
through the county, they might all reside in the same neigh- 
borhood. 

The unfitness of the thing, or inconvenience of treating as 
void the act of the Justice, can have no influence upon the 
Court, the legislative will, if clearly expressed, must control. 
He cited Aik. Dig. 100, §2, 9; 299, 388, §5. 












The Arrorney GENERAL, for the State, cited the act of Feb- 
ruary, 1840, “ Authorizing Justices of the Peace in the city of 
Mobile, to hold their offices and transact business without the 
limits of their proper beats ;’’ and insisted that it showed that 
the demurrer of the State to the second and third pleas of the 
defendant should have been sustained. 







COLLIER, C. J.—The act of January, 1829, “ prohibiting 
certain persons from exercising the powers of Justice of the 
Peace and Constable in this State,’’ imposes a penalty of forty 
dollars upon any person elected a Justice of the Peace, who 
shall perform any official act after his removal from the Beat 
in which he was elected ; and gives an action for its recovery, 
one half of which is to be appropriated to the use of the party 
aggrieved, and the other half to the poor of the county. It is 
needless to consider whether the imposition of a penalty by 
statute, is tantamount to a prohibition of the act,and whether 
the act done is so absolutely void, as to confer no right or im- 
pose no obligation, if the argument of the Attorney General is 
sustainable. 

This argument we will now examine. The act of 1840, 
which has been cited, enacts, “That all Justices of the Peace 
who have been, or shall hereafter be elected, within the limits 
of the city of Mobile, shall, and may, be authorized to reside, 
hold their office, and transact official business in any Captain’s 
Beat within the limitsofsaidcity ; any law to the contrary there- 
of notwithstanding.”” Now here isa direct abrogation of the 
act of 1829, so far as it applied to the city of Mobile, and Justi- 
ces of the Peace are authorized to reside in, and do business in 























534 ALABAMA. 


Woodward v. Harbin. 


any part of the city, no matter in which one of its beats they 
may have been elected. Both the second and third pleas al- 
ledge, that the Justice of the Peace taking the recognizance 
in question, was elected to that office in Beat No. 3, for 
the 89th Regiment of the Militia of this State. We are 
not informed that Beat No. 3, is not in the city of Mobile, and 
must rather intend that it was, in the absence of any allegation 
on this point, upon the principle that the pleading must be ta- 
ken most strongly against the pleader. It cannot be objected 
that the act of 1840 is private, and should have been brought 
to the view of the Circuit Court. Without admitting such to 
be its character, it is quite enough to say, that all private sta- 
tutes as printed with the general acts of the Legislature, may 
be used as evidence of the law. [See act of 1811, Aik. Dig. 
283, §139.] 

This view is decisive to show, that the pleas which were de- 
murred to, do not sufficiently negative the want of authority in 
Stringer, as a Justice of the Peace to take the recognizance. 


The judgment of the Circuit Court is consequently affirmed. 


WOODWARD vy. HARBIN. 


1, A sheriff may amend his return to a writ of fieri facias issued at the suit of an 
indorsee against the maker of a promissory note, so as to make it conform to 
the statute, although several years have elapsed, an action been commenced 
against the indorser, and a declaration filed, alledging that the return was such 
as it is made by the amendment; and the amended return will have a retrospec- 
tive relation, and be evidence for the plaintiff on the trial against the indorser. 

2. It will not be intended, in the absence of all proof, (even against a party de- 
murring to evidence,) that a sheriff returned an execution placed in his hands, 
before the time when, by law, it was returnable. 


Note.—This case was decided at the June term, 1841, but, being mislaid, was 
not published in its proper place. 





JUNE TERM, 1842. 


Woodward v. Harbin. 


3. In an action by an indorsee against an indorser, the latter need not plead in 
abatement that the suit was commenced before an execution against the maker 
was returned : the general issue throws upon the plaintiff the burthen of prov- 
ing that fact, and the law makes it a prerequisite to his right to recover. 


Tue defendant in error, as the indorsee of a promissory note 
made by Thomas J. Ewing, brought an action of assumpsit in 
the Circuit Court of Talladega, against the plaintiff, his imme- 
diate indorser. 

In the declaration it is alledged that suit was brought against 
Ewing in the Circuit Court of Lowndes, to the term of that 
Court holden on the first Monday after the fourth Monday in 
March, in the year 1837; being the first Court to which suit 
could be brought, after the maturity of the note. That jndg- 
ment was recovered at the next succeeding term, for the amount 
of the note, with interest and costs; and immediately thereaf- 
ter, a. writ of execution was issued for the collection of the 
same, which, on the 20th day of October, 1837, was placed in 
the hands of the sheriff of Lowndes to execute and return ; and 
the sheriff did afterwards return the same nudla bona, or no 
property found. The declaration then alledges the liability of 
the defendant in the usual form. 

The defendant pleaded non asswmpsit and several other 
pleas, which, as no reference is made to them in the opinion 
of the Court, they need not be here particularly noticed. At 
the trial the defendant below demurred to the proof adduced 
on the part of the plaintiff— 

First—Because it was shown by the record, that the sheriff 
of Lowndes returned the executionagainst Ewing nudla bona, 
and more than two years after the commencement of this suit, 
was permitted by the Circuit Court of that county to amend 
- his return, by substituting therefor the return of “ No property 
found.”’ 

Second—Because the writ of execution against Ewing was 
returnable on the first Monday after the fourth in March, 1838, 
and neither the original, nor the return made nune pro tunc, 
are dated, or were proved to have been made at an earlier 
day, yet the present suit was brought at least eight days before 
the time designated for its return. 

The Court overruled the demurrer, and judgment being ren- 
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dered for the plaintiff, the defendant has sued a writ of error to 
this Court. 








W. P. Curtron and Stone, for the plaintiff in error. 
Moopy, with whom wasS. P. Srorrs, for the defendant. 





COLLIER, C. J.—By the second section of the act of 1828, 
“ defining the liability of indorsers, and for other purposes,” as 
explained by the act of 1829, it is enacted, that where any con- 
tract in writing, for the payment of money, &c. save and except 
such as is governed by the law merchant, shall be assigned, 
suit thereon, shall be brought to the first Court of the county 
where the maker resides, to which the writ can properly be 
made returnable. 4nd further, that when a judgment shall 
be recovered on any assigned or endorsed note, &c.,and a writ 
of fieri facias shall be returned by the proper officer, “no pro- 
perty found,” the assignee or indorsee may commence his ac- 
tion against the assignor or indorser, on the assignment or in- 
dorsement, and the return on the fiert facias shall be sufficient 
evidence of the insolvency of the maker, &c.,to authorize a re- 
covery against him. [Aik. Dig. 330.] 

It is argued for the plaintiff in error, that although, in ordin- 
ary cases, it is competent for a Sheriff to amend his return upon 
process, so as to make it speak the truth, and his return, when 
amended, may relate back to the time when it should have been 
made, yet the amendment in the present case cannot have a 
retrospective relationship, because the statute makes the return 
of “no property found,” a pre-requisite to the liability of the 
indorser. This argument cannot be maintained. Such a re- 
turn is required by the statute as a means of proving the ina- 
bility of the maker to pay the paper indorsed, and when made 
is conclusive to that point; but it is not less amendable nune 
pro tunc, than is the return of a Sheriff to original or final pro- 
cess.”” That the latter may be amended, even after judgment 
rendered and a writ of error sued out, has been repeatedly ad- 
judged; and when thus amended, the proceedings are legalized 
by relation. 

In order to charge special bail by scire facias, the law re- 
quires that a capias ad satisfaciendum, shall be issued on the 
judgment recovered against the principal and returned non est 
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inven(us, yet it has been held that a sheriff who had the ca. 
sa. in his hands before the issuance of the sez. fa. and returned 
i to the proper depository, might after the latter writ had issu- 
ed indorse thereon his return of non est inventus. Such was 
the decision in Mahurin v. Brackett, [5 N. H. Rep. 9.] In 
that case the Court say, “It has been argued on the part of the 
defendant in this case, that the omission to make the return of 
non est inventus, discharged the bail, becanse his liability de- 
pended upon such a return. But the liability of bail is found- 
ed not upon the return, but upon the breach ofa contract, that 
the principal shall not avoid. It is true that bail cannot be 
charged without such a return, but this is because the statute 
has made a return the admissible evidence of the avoidance. 
The omission to make the return, then, in this case, left no de- 
fect in the essential grounds of the liability of the bail, buta 
defect in the proof. And we think the officer was properly 
permitted in the Court below, to supply this defect, by an 
amendment of his return.’’ A similar decision has been made 
in Kentucky. [Malone, Chiles & Co. v. Samuel, 3 Marshall’s 
Rep. 350.] ‘There the Court say, “the amendment made, 
must, we think, have relation to the time when the process 
was returned.’’ These cases are strikingly analagous in prin- 
ciple to the one at bar, and are sustained by reasoning so co- 
gent as to relieve us from a further examination of the first 
point in the cause. [See also Smith v. Daniel’s Executors, 3 
Murphy’s Rep. 128.] 

Second—By a statute of this State, it is made the duty of 
sheriffs “to return all writs and executions to the Clerk’s office 
from which they shall issue, at least three days previously to 
the term of the Court, to which they shall be returnable.’’ 
-[Aik. Dig. 279.] Under this act, it has been held that although 
a sheriff is not bound to return an execution at a day earlier 
than it directs, yet he may at any time after its receipt return 
“no property foupd,’? and that such return will be evidence 
for an indorsee in an action against an indorser. [Reese v. 
White, at last term.] 

Neither the first nor amended return of thesheriff of Lowndes 
show on what day the execution was returned, and no extrin- 
sic proof was adduced to this point. The evidence adduced 
at the trial on the part of the plaintiff was demurred to, and 
68 
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the Court were authorized to make every presumption against 
the party demurring, which a jury could legitimately have 
made. 

It is clear from the evidence in this cause compared with 
the date of the writ, that the present action was brought at 
least eight days previous to the term when the execution 
against Ewing was returnable. The natural inference from 
this State of fact, and the only one which it seems to us could 
have been fairly made by the jury, is, that the sheriff of 
Lowndes returned the execution at the time he was required 
by law to do so. Such a return would be most usual and reg- 
ular, and one made on an earlier day, would have been made 
on the sheriffs responsibility, and might possibly subject him 
to damages; especially if it should appear that the defendant 
in execution had property in his possession between the time 
of such return and the regular return day. 

The reasonable inference, from the want of precise proof on 
this point, being such as we have stated, notwithstanding the 
defendant admitted by his demurrer, not only the facts proved, 
but all fair and legitimate deductions from them, he cannot be 
held to have admitted a fact not proved, and which cannot be 
legitimately deduced from the evidence. 

But it was argued for the defendant in error, that the pleas 
on which issues were submitted to the jury being in bar, an 
objection that the suit was brought before the return of the ex- 
ecution could not have been entertained—had the plaintiff in 
error desired to object, that the action was prematurely brought, 
he should have pleaded in abatement. ‘To sustain this argu- 
ment the case of Jones v. Yarborough, at this term, has been 
cited. That was an action of assumpsit on a promissory note, 
to which the defendant, among other pleas in bar, pleaded the 
general issue. The writ bore test a few days previous to the 
maturity of the note, but the declaration correctly described 
the note, and it was only by a refarence to, the writ that the 
objection was discovered. We held, that the defendant hav- 
ing pleaded in bar of the cause of action alledged in the decla- 
ration, his pleas would not allow him to defeat a recovery by 
shewing that the [suit was brought before the cause of action 
accrued, that the pleas admitted the regularity of the proceed- 
ings. In the case at bar, the declaration necessarily puts in 
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issue the issuance and return of the execution against the ma- 
ker of the note, before the commencement of the action. Proof 
of that fact was indispensable to the plaintiff’s right of recove- 
ry under the state of the pleadings, which expressly negatived 
it. The case cited then, is unlike the present, both in its facts 
and the principle on which it rests, and the argument attempt- 
ed to be supported by it cannot be maintained. 

There being then, an entire absence of proof to show, that 
the execution against the maker of the note was returned be- 
fore this suit was brought, or any thing in the record to war- 
rant such a conclusion, the demurrer to the evidence should 
have been sustained by the Circuit Court. The consequence 
is, its judgment is reversed and the cause remanded. 











WILLARD FREEMAN & Co. v. WOMACK. 


1, Where a writ of fieri facias was placed in the sheriff’s hands, on which with 
due diligence he could have made the money, after its return the defendant in 
execution paid the plaintiff the amount of the judgment, except costs, and afew 
days after such payment, made a suggestion under the statute of the sheriff’s 
failure to collect the amount of the execution—Held, that as the principal and 
interest were paid before the suggestion was made, the plaintiff was not entitled 
to a judgment against the sheriff for the damages allowed by law for the want of 
diligence. 


Tuis was a suggestion in the county Court of Sumter, against 
the sheriff of that County, alledging that, with due diligence, 
the amount of an execution issued from that Court and re- 
turned by him unsatisfied, could have been made. 

The cause was submitted to the Court on facts agreed by 
the parties. From the case agreed, it appears that on the 7th 





Note.—This case was decided at the June term, 1841, but, being mislaid, was 
not published in its proper place. 
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of March 1840, a writ of fier? facias for the sum of seventeen 
hundred and sixteen dollars and forty cents, besides costs, was 
issued from the County Court of Sumter, and placed in the 
hands of the defendant, as sheriff—that the fi. fa. was at the 
suit of the plaintiffs against Edward B. Colgin and Washing- 
ington Dunn, and returnable on the second Monday in July 
next after its issuance. It was admitted that the sheriff, by 
the return term of the execution could, with due diligence, 
have made the money thereon, and that he had entirely failed 
to do so. 

It was further admitted, that Edward B. Colgin, on the 10th 
February, 1841, paid the amount of the judgment on which 
the execution issued, with interest thereon, (but not the costs 
of suit,) to the plaintiffs in Mobile, who gave a receipt to the 
successor of the defendant, the present sheriff of Sumter; and 
that the suggestion in this cause was made on the 12th Febru- 
ary, 1841. 

On these facts the County Court rendered a judgment in fa- 








vor of the defendant; to revise which the plaintiffs have sued 
a writ of error to this Court. 


Boyp, for the plaintiff. 
Harr, for the defendant. 


COLLIER, C. J.—The only question raised on the assign- 
ment of error is this, are the plaintiffs, on proving the allega- 
tions of their suggestion, entitled to recover damages on the 
execution, the execution itself having beeu satisfied, (with the 
exception of the costs,) previous to the time wien the sugges- 
tion was made? The solution of this question must depend 
upon the construction of the third section of the act of 1626, 
“the better to secure money in the hands of Clerks, Sherifis 
and Coroners.”? ‘That section is in these words: “Whenever 
any sheriff or coroner to whom an execution shall have been 
delivered, shall fail to make the money on or before the first 
day of the term of the Court, to which said execution shall be 
returnable, and the plaintiff or plaintiffs, his, her or their at- 
torney, shall suggest to the Court that the money could have 
been made by said sheriff or coroner, with due diligence, it 
shall be the duty of the Court, forthwith to cause an issue to 
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be made up to try the fact; and if it shall be found by the jury 
that the money could have been made by the sheriff, or coro- 
ner, with due diligence, judgment shall be rendered against 
said sheriff, or coroner, aud his securities, or any, or either of 
them, for the sum of money specified in said execution, to- 
gether with fen per centum on the amount of said execution 
as damages, and also the costs of the suit.””_ [Aik. Dig. 175.] 

The right to recover damages under this act, is certainly not 
the principal matter provided for, but it is the recovery of the 
amount of the execution which, for want of due diligence, the 
officer in whose hands it was placed has failed tocollect. The 
damages are merely accessorial, and depend upon the right of 
the plaintiff to make the suggestion to the Court. The fact to 
be suggested to the Court, and the gravamen of the complaint 
is, that in consequence of the sheriff’s neglect, the amount of 
an execution has not been made. Now it was conceded in 
argument, that the receipt of the money after the sheriff ’s de- 
fault, and before the suggestion made, would prevent a judg- 
ment for the sum expressed in the execution; and we think 
this is clearly true. 

If then the principal matter has been entirely satisfied, is it 
permissible to prosecute this proceeding, merely to recover 
that, which is incidental to, and dependent upon it? We 
think not. And this conclusion, apart from the general rea- 
soning which sustains it, seems to us to acquire increased 
strength from the latter part of the section cited. The judg- 
ment there directed to be rendered is “ for the sum specified in 
said execution, together with fen per centum on the amount,” 
&c. In the case at bar, the statute judgment could not have 
been rendered at the time the suggestion was made, because 
the execution was previously satisfied, excepting the costs, and 
we think this, at least, a persuasive argument against the plain- 
tiff’s right to recover. 

The failure of the defendants in execution to pay the costs 
before the suggestion was made, cannot place the plaintiffs in a 
more favorable position ; for the costs are due to the officers of 
the Court, and the ten per centum damages are never calcula- 
ted upon them. In fact the plaintiffs did not insist upon a 
judgment for the costs of the execution. 

If the suggestion had been made before the money was paid 
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to the plaintiffs, we will not say that they could not have recov- 
ered the damages. But as the case is presented to us, we are 
satisfied that the County Court did not err, and its judgment is 
consequently affirmed. 


GOLDTHWAITE, J.—! dissent from the foregoing opinion. 
Iam impressed very strongly with the belief that the sheriff, 
in this case, is liable under the statute, and that after a default 
by him, the plaintiff is as much entitled to the damages as he 
is to the debt, and that the sheriff can only be discharged by a 
release, or by not pursuing the remedy within the time allow- 
ed by law. 





